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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr R Collum

	Scheme
	Police Pension Scheme 1988

	Respondent
	Police Service of Northern Ireland (“PSNI”)


Subject
Mr Collum has complained that the PSNI has deducted the whole of his Industrial Injury Disablement Benefit (“IIDB”) from the State, some of which relates to a back injury unconnected to police service, from his injury on duty award which is for his acoustic injury.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Police Service of Northern Ireland because they have incorrectly applied the Scheme’s regulations when deducting the whole of Mr Collum’s Industrial Injury Disablement Benefit from his Injury Pension.

DETAILED DETERMINATION

Governing Legislation

1. The provisions relating to an Injury Pension are set out in the Police Service of Northern Ireland and Police Service of Northern Ireland Reserve (Injury Benefit) Regulations 2006 (“the 2006 Regulations”) which came into operation on 25 July 2006 but have effect from 6 April 2006.  These 2006 Regulations were in force at the time that Mr Collum applied for and received his assessment in relation to his Injury Pension.  Relevant extracts from the 2006 Regulations are shown below.

2. Regulation 5 (Injury received in the execution of duty) says,

“(1)
A reference in these Regulations to an injury received in the execution of duty by a police officer means an injury received in the execution of that person’s duty as a constable”. 

3. Regulation 6 (Disablement) says,

“(1)
Subject to paragraph (2), a reference in these Regulations to a person being permanently disabled is to be taken as a reference to that person being disabled at the time when the question arises for decision and to that disablement being at that time likely to be permanent.

…

(4)
Subject to paragraph (5), disablement means inability, occasioned by infirmity of mind or body, to perform the ordinary duties of a police officer …

(5)
Where it is necessary to determine the degree of a person’s disablement it shall be determined by reference to the degree to which his earnings capacity has been affected as a result of an injury received without his own default in the execution of his duty as a police officer:


Provided that a person shall be deemed to be totally disabled if, …

…

(7)
Where a person has retired before becoming disabled and the date on which he becomes disabled cannot be ascertained, it shall be taken to be the date on which the claim that he is disabled is first known to the Board”.

4. Regulation 7 (Disablement, death or treatment in hospital the result of an injury) says,

“For the purposes of these Regulations disablement or death or treatment at a hospital shall be deemed to be the result of an injury if the injury has caused or substantially contributed to the disablement or death or the condition for which treatment is being received”.

5. Regulation 10 (Police officer’s injury award) says,

“(1)
This regulation applies to a person who ceases or has ceased to be a police officer and is permanently disabled as a result of an injury received without his own default in the execution of his duty (in Schedule 3 referred to as the “relevant injury”).

(2)
A person to whom this regulation applies shall be entitled to a gratuity and, in addition, to an injury pension, in both cases calculated in accordance with Schedule 3; but payment of an injury pension shall be subject to the provisions of paragraph 5 of that Schedule and, where the person concerned ceased to serve before becoming disabled, no payment shall be made on account of the pension in respect of any period before he became disabled”.

6. Regulation 29 (Reference of medical questions) says,

“(1)
Subject to the provisions of this Part, the question whether a person is entitled to any, and if so what, awards under these Regulations shall be determined in the first instance by the Board.

(2)
Subject to paragraph (3), where the Board is considering whether a person is permanently disabled, it shall refer for decision to a duly qualified medical practitioner selected by it the following questions–

(a)
whether the person concerned is disabled;

(b)
whether the disablement is likely to be permanent,


except that, …


and, if it is further considering whether to grant an injury pension, shall so refer the following questions–

(c)
whether the disablement is the result of an injury received in the execution of duty, and

(d)
the degree of the person’s disablement;

and, …

…

(5)
The decision of the selected medical practitioner on the question or questions referred to him under this regulation shall be expressed in the form of a report and a certificate and shall, subject to regulation 30 and 31, be final”.

7. Schedule 1 (Glossary of Expressions) provides,

“In these Regulations, unless the context otherwise requires, the following expressions shall be construed as follows–

“the Board” means the Northern Ireland Policing Board as established by section 2 of the 2000 Act;

“disablement” and cognate expressions have the meanings assigned to them by regulation 6;

“injury” includes any injury or disease, whether of body or of mind;

“injury received in the execution of duty” has the meaning assigned to it be regulation 5 and “the result of an injury” shall be construed in accordance with regulation 7;”

8. Schedule 3 (Police Officer’s Injury Award) says,

“…

3
An injury pension shall be calculated by reference to the person’s degree of disablement, his average pensionable pay and the period in years of his pensionable service, and subject to the following paragraphs, shall be–

(a)
in the case of a police officer all of whose service by virtue of which his pensionable service is reckonable was full-time, of the amount of his minimum income guarantee specified as appropriate to his degree of disablement in column (3), (4), (5) or (6) of the following Table, and …

…

6 (1)
The amount of an injury pension, calculated as aforesaid, shall be reduced, where the person concerned received the relevant injury (within the meaning of regulation 10) during a period of service as a police officer, by three-quarters of any other pension calculated by reference to Schedule B to the 1988 Regulations.

…

7 (1)
The amount of the injury pension in respect of any week, calculated as aforesaid, shall be reduced on account of any such additional benefit as is mentioned in sub-paragraph (3) to which the person concerned is entitled in respect of the same week and, subject to sub-paragraph (2), the said reduction shall be of an amount equal to that of the additional benefit or, in the case of a benefit mentioned in sub-paragraph (3)(a) or (b), of so much thereof as is there mentioned.

…

7 (3)
The following benefit are the additional benefits referred to in this paragraph–

(a)
any industrial injuries benefit under section 94 of the Social Security Contributions and Benefits (Northern Ireland) Act 1992 in respect of the relevant injury or so much of any such pension as relates to that injury (referred to in this sub-paragraph as the relevant part of the pension, together with …”

Material Facts

9. Mr Collum was employed by the PSNI from 24 January 1971 to 31 March 2002.

10. He took up employment elsewhere in the private sector between 2002 and 2008.  He sustained a back injury in 2007 and was subsequently awarded an IIDB from the State.  The initial assessment for loss of faculty was stated as 20% and his IIDB payments were backdated to 25 November 2007.
11. Mr Collum was re-examined on 21 May 2008, 3 July 2009 and 1 July 2010 and his loss of faculty relating to his back injury was re-assessed as 25%, 22% and 30% respectively.

12. On 25 November 2009 Mr Collum made a claim against the PSNI in respect of hearing loss during his service with them.  He was assessed on 6 January 2011 by Dr Zubier, the Selected Medical Practitioner (“SMP”), who completed a Medical Certificate of unfitness for further service (“the Certificate”) on 22 February 2011.

13. Dr Zubier considered that Mr Collum was disabled from performing the ordinary duties of a member of the PSNI and that that disablement was likely to be permanent.  The conditions in part 3 of the Certificate were cited as (i) Chronic mechanical back pain and (ii) bilateral noise induced hearing loss and tinnitus.  Dr Zubier also answered ‘yes’ on the Certificate to the question in section 4 “Do you consider the disablement(s) above is the result of an injury received in the execution of the member’s duties?”.

14. Nevertheless, Dr Zubier went on to give brief particulars of the incident(s) in which the officer was considered to have received an injury in the execution of duty without default that may be relevant to his present state of health.  He stated the dates of incident to be “various 1971 – 2002 in relation to hearing impairment”.  Further, the nature of the incidents was weapons training, public order training and helicopter trips.  The nature of the injuries received was described as “Acoustic trauma” and the cause of disablement due to injury was stated as that shown in 3(ii) of the Certificate.

15. Dr Zubier considered the degree of the member’s disablement to be 15.74% and that it could be pre-dated to 25 November 2009 (i.e. the date his application was received).

16. The Northern Ireland Policing Board (“NIPB”) received the Certificate on 23 February 2011.

17. Mr Collum says in March 2011 the PSNI referred him to the Industrial Injuries Branch of the Social Security Agency (“SSA”) to determine if his hearing loss could qualify for IIDB.

18. Mr Collum was examined again on 22 July 2011 by the SSA.  They assessed his loss of faculty in respect of his hearing loss as 9%.  IIDB payments for this were backed to 23 March 2011.  His combined loss of faculty in respect of IIDB payments from 23 March 2011 was therefore 30% + 9% and this 39% was rounded up to 40%.

19. However, on 22 July 2011 the SSA also re-assessed his ongoing back injury and adjusted it down to 23% from 4 July 2011.  His combined loss of faculty in respect of IIDB payments from that date was 23% + 9% and this 32% was rounded down to 30%.

20. Mr Collum decided to appeal against the SSA’s decision to reduce the loss of faculty in respect of his back injury from 30% to 23%.

21. The SSA wrote to Mr Collum on 21 December 2011.  They said,

“The above named is currently in receipt of industrial injuries disablement benefit for an accident on 13/08/2007 assessed at 23% for lower back and right side injury (currently under appeal) also the above named is in receipt of industrial injuries disablement benefit for an accident on 01/06/1995 assessed at 9% for hearing loss.  This gives a rounded assessment of 30% which is paid at the current rate of £45.09 each week”

22. Mr Collum notified the PSNI of his entitlement from the SSA.

23. The PSNI wrote to Mr Collum on 19 January 2012 setting out the benefits payable to him from November 2009.  They also set out the amount payable from 23 March 2011 and made a deduction of £3,042.36 in respect of the IIDB (which related to IIDB being payable at the 40% rate) that had been awarded.  This deduction was increased to £3,136.26 from 14 April 2011 to reflect the annual uprating in the IIDB and lowered to £2,352.20 from 6 July 2011 to reflect IIDB being payable at 30% (from 40% previously).

24. In their letter the PSNI set out the SSA benefits that would affect Mr Collum’s Injury on Duty Pension and said,

“If you receive payment of benefit(s) from the Social Security Agency whilst still in receipt of an Injury on Duty pension from PSNI Pension Branch, we are obliged under Regulations to reduce the amount of your Injury on Duty Pension.  The amount of the reduction will be determined by the value of the SSA benefit(s) received.”

25. Correspondence ensued between Mr Collum, the PSNI and the NIPB.  In a letter dated 14 March 2012 to the PSNI, the NIPB noted that Mr Collum’s solicitor had previously raised a similar query on his behalf in relation to the breakdown of apportionment but were advised that the SMP had nothing further to add in respect of the same.  They also noted the SMP’s Certificate stated Mr Collum was permanently disabled in respect of Chronic Mechanical Back Pain and Bilateral Noise Induced Hearing Loss and Tinnitus.  They said, whilst the back injury was sustained in 2007 (i.e. after Mr Collum had left the PSNI) the SMP had to consider all medical evidence available to him when making his final determination regarding the application for a Retrospective Injury Award and felt that the back condition also rendered the claimant “unfit for normal operational duty”.  As a consequence, the NIPB were in agreement that the back injury had to be taken into account by the PSNI when calculating his entitlement to Injury on Duty award.

26. Meanwhile, the SSA had considered Mr Collum’s appeal on 24 May 2012 and their decisions were unanimous (as opposed to by majority).  The decision notice (for each injury) of the Appeal Tribunal was dated 11 June 2012.  The degree of disablement for loss of faculty for impaired spinal function and impaired psychological function was confirmed as 23%.  However, the degree of disablement for loss of faculty for loss of hearing was reduced to 2% in respect of his tinnitus.  Both assessments were final and continued for life.  The combined loss of faculty of 25% (i.e. 23% and 2%) was rounded up to 30% for IIDB payments.
27. Mr Collum sent a letter to the PSNI instigating the first stage of the Scheme’s internal disputes resolution procedure (“IDRP”), which they received on 18 June 2012.  He complained about the deduction of his Industrial Injury Benefit from his Injury on Duty (“IOD”) Pension.  The PSNI gave their decision on 25 June 2012.  They said,

“I have to advise that when the SMP awarded your IOD Pension the certificate stated “Chronic Mechanical Back Pain and Bilateral Noise Induced Hearing and Tinnitus”.  The letter you forwarded to Pensions Branch advised that your IIB was awarded for lower back and right side injury on 13 August 2007 and Hearing Loss.

It is the NI Policing Boards decision that your back condition for which you were awarded an IOD would have been the same back injury you were awarded IIB for.  The SMP has stated that:- Whilst the back injury was sustained in 2007 (i.e. after Mr Collum left the PSNI), the SMP had to consider all medical evidence available to him when making his final determination regarding the application for a Retrospective Injury Award and felt that the back condition also rendered the claimant ~”unfit for normal operational duty.

Consequently we are in agreement that the back injury has to be taken into account by you when calculating his entitlement to the above award.

I have fully considered all facts relating to this matter and I have decided that Pensions Branch will continue to deduct IIB from your IOD Pension”.

28. The following day Mr Collum invoked the second stage of the IDRP, which was dealt with by the Northern Ireland Policing Board (“NIPB”).  On 9 July 2012 the NIPB gave their decision and replied,

“I have considered fully the content of your file and the decision made by PSNI Pensions Branch in respect of your Industrial Injury Benefit (IIB).  An Injury on Duty (IOD) award is a payment in relation to a calculated loss of earnings.  It is not a fixed amount / award and can change at a review depending on the condition assessed at that time.  It is not payable from a pension pot but from the Chief Constable’s annual budget.

The payment of an IOD must be the total amount receivable and therefore any IIB paid by the state must be deduced from the IOD.  The decision made by PSNI Pensions Branch to deduct the IIB from the gross IOD payment is correct and therefore your stage two appeal is unsuccessful”.

Summary of Mr Collum’s position
29. As a result of his IOD award he was sent to the Industrial Injuries Branch of the SSA to see if his former employer could offset any award they may pay for the hearing loss.  He did not achieve the 11% threshold for his hearing loss alone as required for payment from the Industrial Injuries Branch of the SSA.

30. The PSNI are now deducting the full amount of his IIDB including that part for his back injury which occurred outside his police service from his Injury on Duty Award.

31. He has no objection to them deducting any money for hearing loss which they are within their rights to do.  However, he believes they are deducting the whole of his industrial injuries award under false pretences.  As far as he is concerned they are not paying him for a back injury and accordingly they are not entitled to deduct that money.
32. Having had sight of the Ombudsman’s preliminary decision, he has submitted further details of his medical assessments carried out by the SSA at various times in connection with his injuries and claim for IIDB payments.
Summary of PSNI’s position
33. Mr Collum was awarded an IoD Pension under the PSNI and PSNI Reserve (Injury Benefit) Regulation 2006 Part 10, Schedule 3 Part 3 and in accordance with Part 7 IIDB was deducted from his IoD award.

34. As Mr Collum had advised them that not all of his IIDB was in respect of injuries he received while serving as a police officer, they wrote to the SSA to ask if they could advise on the breakdown of his IIDB and what injuries it was awarded in respect of.  Their reply is submitted.

35. PSNI (Pensions Branch) deducted the IIDB in full as the SMP’s certificate advised that the chronic mechanical back pain was one of the conditions taken into account in their assessment and award of an IoD.  The NIPB has confirmed the back injury has to be taken into account by them.  Based on that advice, they have continued to deduct IIDB from Mr Collum’s IoD award.

36. PSNI (Pensions Branch) do not have access to the SMP’s papers and have to accept the decision of the NIPB who are responsible for the award of the IoD.

37. If Mr Collum’s IIDB for his acoustic trauma was treated separately from his back injury, he would not receive any IIDB as it was less than 11%.  Where an IIDB is payable and is partly attributable to the injury then their practice is to deduct the whole benefit.

38. Unlike the Home Office, they are unaware that the Department of Justice (formerly the Northern Ireland Office) has issued any guidance about deduction of IIDB.
39. Having seen the Ombudsman’s preliminary decision and the additional medical assessments by the Industrial Injuries Branch of the SSA submitted by Mr Collum as part of these proceedings, they are now in agreement that only a proportion of Mr Collum’s IIDB should have been deducted from his Injury of Duty Pension.  Further, they agree with the splits that have been calculated in this regard.  They will arrange for the arrears to be paid with simple interest.
40. However, they consider £200 (rather than £400) is a fair payment for the distress and inconvenience caused and this lower amount reflects previous determinations by the Pensions Ombudsman in relation to Injury of Duty cases.
Conclusions

41. The 2006 Regulations are made up of seven parts (Parts 1 – 7) covering Regulations 1 to 42 and six schedules (Schedules 1 – 6).  PSNI have made reference to ‘Part 10’ and Schedule 3 Parts 3 and 7 in their response and for the avoidance of doubt I have taken that to mean Regulation 10 under Part 2 (since there is no Part 10 anyway in the 2006 Regulations) and sub-paragraphs 3 and 7 of Schedule 3.

42. The justification proffered by the PSNI for deducting the whole of Mr Collum’s IIDB from his Injury Pension appears to be based on the fact that (i) the SMP took his back injury into account when considering whether Mr Collum was permanently disabled and (ii) it is their practice to do so.

43. The SMP, NIPB and PSNI all need to have regard to the 2006 Regulations.

44. In the first instance, a decision is required as to whether Mr Collum is disabled and, if so, is that disability likely to be permanent.  Regulation 6 (1) of the 2006 Regulations states ‘permanently disabled’ should be taken at the time when the question arises for decision and sub-paragraph (4) of that same regulation defines what disablement means.  In my view it was reasonable for the SMP to include both Mr Collum’s injuries (i.e. his back injury and his acoustic trauma) when determining if he could perform the ordinary duties of a police officer.  However, the SMP then needed to assess to what extent any disablement related to the injury received on duty.

45. Clearly the back injury does not relate to an injury sustained in the exercise of his duties as it happened about five years after Mr Collum left the PSNI whereas the acoustic trauma does.  The Certificate was not expressed very clearly at question 4 because it was answered ‘yes’ to the question that the above disablements, which included the back injury unrelated to the execution of his duties, were the result of an injury received in the execution of the member’s duties.  Nevertheless, the answers given by the SMP to questions 4(iv) and 4(v) are specific to the acoustic trauma that has been accepted to have been sustained in the execution of Mr Collum’s duties.  I am therefore satisfied that the SMP did go on to solely consider just the acoustic trauma when deriving the degree of member’s disablement as 15.74%.

46. The 2006 Regulations require that the Injury Pension shall be reduced on account of any such additional benefit.  Though sub-paragraph 7 (1) says the reduction shall be of an amount equal to that of the additional benefit, it also says that in the case of a benefit mentioned in sub-paragraph 7 (3) (a) or (b), of which (3) (a) is IIDB, that the reduction will be of so much thereof as it is mentioned there (i.e. mentioned in sub‑paragraph 7 (3) (a) of Schedule 3).

47. The reduction specified at 7 (3)(a) of Schedule 3 in respect of an IIDB is of the relevant injury or so much of any such pension as relates to that injury.  So unlike Incapacity Benefit (dealt with at 7 (3)(c) of Schedule 3), the 2006 Regulations do specifically state that the deduction of IIDB depends on it being payable for the same condition as the Injury Pension.

48. Thus Mr Collum’s Injury Pension should have been reduced by so much of his IIDB as it relates to the relevant injury (i.e. his acoustic trauma).  Based on the various assessments by the SSA for IIDB the portion of that pension as it relates to the relevant injury would be 9 / 39 (i.e. 9 + 30) in respect of the rounded up 40% assessment, 9 / 32 (9+23) and 2 / 25 (2 + 23) in respect of the two (one rounded down and the other rounded up) 30% assessments.

49. The PSNI are not administering Mr Collum’s Injury Pension strictly in accordance with the 2006 Regulations and that amounts to maladministration.  The reduction being applied to Mr Collum’s Injury Pension is more than that specified under the 2006 Regulations and has caused an injustice to him.  I therefore make a direction below.

Directions

50. I direct that the PSNI shall:

· within 21 days of the date of this Determination calculate the proportional amount of IIDB that should have been deducted from Mr Collum’s injury pension between 23 March 2011 and 3 July 2011 based on the proportion of 9 / 39 (or 23.077%), between 4 July 2011 and 23 May 2012 based on the proportion of 9 / 32 (or 28.125%) and from 24 May 2012 onwards based on the proportion of 2 / 25 (or 8%).  PSNI will then compare these amounts that they should have deducted against the deductions they actually made and calculate any underpayment of pension (resulting from too high a deduction being applied in the past);

· within a further 10 days, the PSNI shall pay Mr Collum the arrears of his Injury Pension plus simple interest, at the rates quoted for the time being by the reference banks, on any arrears paid to him from the date that the payment was due to the date the payment was made.

51. I further direct that, within 28 days of the date of this Determination, the PSNI shall pay Mr Collum £400 in recognition of the distress and inconvenience that he suffered as a consequence of being underpaid his Injury Pension and having to bring a complaint.
Jane Irvine 

Deputy Pensions Ombudsman

4 October 2013 
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