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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs J Shaw

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent(s) 
	Symphony Housing Group (Symphony)
Lancashire County Council (the Council)


Subject

Mrs Shaw says that she is entitled to receive a third-tier ill-health early retirement pension from the Scheme because she left service on ill-health grounds and is unable to perform her normal role. She says that the medical prognosis for her condition is that she should be able to perform other work within three years of leaving service, so, being unable to perform her normal role, she meets the requirements for a third-tier pension. 
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Symphony, because their decision not to grant Mrs Shaw with a third-tier pension was made properly and in accordance with the appropriate Regulations. It should not be upheld against the Council because the decision was not theirs and they acted correctly under the Scheme’s internal dispute resolution procedure.
DETAILED DETERMINATION
The Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 (the Regulations)

Regulation 5(1) explains the qualifying conditions for retirement benefits:

“Membership of the Scheme only entitles the member to benefits under these Regulations if-
(a) his total membership is at least three months …
Regulation 20(1) sets out the eligibility conditions for ill-health early retirement benefits:

“If an employing authority determine, in the case of a member who satisfies one of the qualifying conditions in regulation 5-

(a) to terminate his employment on the grounds that his ill-health or infirmity of mind or body renders him permanently incapable of discharging efficiently the duties of his current employment; and 

(b) that he has a reduced likelihood of being capable of undertaking any gainful employment before his normal retirement age,
they shall agree to his retirement pension coming into payment before his normal retirement age in accordance with this regulation in the circumstances set out in paragraph (2), (3) or (4).  
Regulation 20(4) sets out eligibility for third-tier ill-health early retirement benefits: 
“If the authority determine that it is likely that he will be capable of undertaking gainful employment within three years of leaving his employment, or before reaching normal retirement age if earlier, his benefits –

(a) are those that he would have received if the date on which he left his employment were the date on which he would have retired at normal retirement age
(b) unless discontinued under paragraph (8), are payable for so long as he is not in gainful employment.”
Regulation 20(5) requires the employing authority to obtain a certificate from an independent registered medical practitioner for ill-health early retirement applications: 

“Before making a determination under this regulation, an authority must obtain a certificate from an independent registered medical practitioner in occupational health medicine (“IRMP”) as to whether in his opinion the member is suffering from a condition that renders him permanently incapable of discharging efficiently the duties of the relevant employment because of ill-health or infirmity of mind or body and, if so, whether as a result of that condition he has a reduced likelihood of being capable of undertaking any gainful employment before reaching his normal retirement age.” 

Regulation 20(14) defines the terms “gainful employment” and “permanently incapable”:
‘“gainful employment” means paid employment for not less than 30 hours in each week for a period of not less than 12 months. 

“permanently incapable” means that the member will, more likely than not, be incapable until, at the earliest, his 65th birthday …” 
Regulations 56 to 61 set out the process for issuing decisions and dealing with appeals, which include:

· the IRMP must certify that he has not previously advised, given an opinion on or otherwise been involved in the case; 

· the employing authority must provide a written notice of its decision and refer to the right to challenge that decision, together with time limits for doing so (which is six months) and details of the person to whom that application is to be made (“the specified person”);

· where a decision on a disagreement has been made by the employing authority, the applicant may within a further six months make an application to the administering authority for a second stage decision.
Material Facts

1. Mrs Shaw was born on 13 September 1960. She joined the Scheme in October 1977. She was employed by Symphony. Her job was office-based at Salford Quays. She lives in Accrington. Her normal retirement age is 65. 
2. For the purposes of the Regulations set out above, the employing authority was Symphony, and the administering authority was the Council.
3. Mrs Shaw became absent from work from July 2011 with work-related stress, anxiety and depression. Her condition was apparently exacerbated by two main triggers: travelling to work and the confrontational aspects of dealing with the public in her job. 

4. There were many discussions and attempts about the best way to facilitate a return to work for Mrs Shaw. At one point, according to Mrs Shaw, Symphony had offered her two alternative roles to help expedite her return and informed her that, if she did not accept one of the roles, her employment would be reviewed.  Mrs Shaw says she interpreted “reviewed” to mean “terminated” so, to avoid termination, she selected a purchase ledger assistant role, which was based in Salford. This role became Mrs Shaw’s last position with Symphony. 
5. While Mrs Shaw was based in Salford, Symphony arranged an occupational health assessment for her. She was examined by Dr S Austin, a consultant occupational physician, based at Healthwork. In his report dated 12 September 2011, Dr Austin stated:  
“I noted further deterioration in her mental state associated with her journey to work at Salford Quays. It seemed clear that her working arrangements were contributing significantly towards her deteriorating mental health … I consider Janet permanently incapable of a return to work at the Salford Quays site as a result of her poor mental health which would clearly be deteriorated further if she were to attempt a return there … In order to facilitate a return to work I feel it would either be necessary to find suitable alternative duties at a location much closer to her home, or alternatively to transfer work which she is currently performing to a site more local to her home … If neither of these two options can be made available, I see no prospect of Janet being able to return to work.”

6. On 8 December 2011, Mrs Shaw attended a meeting with Symphony to discuss her employment. There was a discussion about the medical reports and whether she was capable of returning to employment. Mrs Shaw enquired about ill-health early retirement as an option. Symphony arranged for her to be seen by Dr Austin again and advised her that once his report was obtained there would be a further meeting to discuss the outcome. On 20 December 2011 Dr Austin reported that: 
“Since I last saw Janet she has discontinued her medication. This was done with the advice of her GP. Her mental state has remained stable since discontinuing treatment and she would like to return to work. My advice regarding her fitness for work remains unchanged. Because of the likely effect in deteriorating her medical state, I consider her permanently incapable of long distance travel to work even if an adjustment can be made to facilitate her journey to and from work. This means that in my opinion she is and will remain unfit to return to work at Salford Quays. However, I consider her fit to return to suitable duties if she can be transferred to a more appropriate location closer to her home minimising her journey to work … She is in my view fit for part time or full time duties … If suitable duties cannot be found I would recommend that Janet is referred to an Independent Medical Practitioner for consideration of whether she might meet the criteria for ill-health retirement under the Local Government Pension Scheme Rules.”

7. Symphony referred Mrs Shaw for an examination by Dr T Hussain, a consultant in occupational medicine at Healthwork, to see if she met the criteria for ill-health early retirement. In his report dated 20 January 2012, Dr Hussain stated:
“I saw Janet in my capacity as Independent Registered Medical Practitioner under the Local Government Pension Scheme. In assessing this case I have reviewed all the previous occupational health reports and correspondence in her occupational health file. Additionally, I have reviewed the exact criteria of the Local Government Pension Scheme … The main issues identified by Janet in terms of her work are her issues in terms of travel from her home to her workplace in Salford … Janet told me that she does want to return to work and feels she is fit to return to her job but the only issue is where she works as she feels unable to travel any distances … I note previous reports which have all pointed to the fact that Janet could return to work if the travel issues could be resolved … Janet clearly stated to me that she would like to return to work and feels fit to return to a job provided it is near to where she lives … Based on my assessment of this case and examining the criteria of the Local Government Pension Scheme, my opinion is that Janet could not be considered permanently incapable of performing her role as a Finance Purchase Ledger Assistant. It seems the major barrier preventing her from doing her role is the issues to do with travel. My opinion is that once in the workplace I would consider her fully fit to perform all the working duties of her role and I would not consider her permanently unfit to perform this job. Therefore based on my assessment of this case, I do not think the criteria for permanent incapacity under the Local Government Pension Scheme have been met”.
8. A letter from Symphony dated 16 February 2012 referred to Dr Hussain’s report “supporting his decision that Janet Shaw is not permanently incapable…”

9. A further meeting was held on 20 March 2012. Symphony discussed the further medical evidence with Mrs Shaw and advised that, having considered the further evidence, they did not consider she was permanently incapable of performing her duties, as required by Regulation 20. She was capable of performing her role; the difficulty lay in the fact that she could not cope with the travel to Salford rather than the work itself. They discussed possible options for re-deploying her in a different location but concluded there were no alternatives available. 
10. Symphony say that Dr Hussain’s report and opinion had formed the basis of their decision that Mrs Shaw was not permanently incapable, under the Regulations, of performing her local authority role. As Mrs Shaw had not met the criterion of being permanently incapable, which is a requirement for ill-health early retirement, she was not eligible to retire on this basis. 
11. Symphony terminated Mrs Shaw’s employment, following the capability meeting on 20 March 2012, on the grounds of incapability due to ill-health. Mrs Shaw had completed over 34 years of local authority service. She was given the option of receiving her deferred benefits (an annual pension of £9,239 and a cash lump sum of £21,682 as at 17 September 2012) payable early on ill-health grounds. 
12. A letter dated the same day was sent to Mrs Shaw. The letter stated 

“In addition, your request to be considered for Ill Health retirement… was undertaken by an independent medical practitioner. This report (dated 20th January 2012) concluded that you are not considered to be permanently incapable under the Local Government Pension Scheme…

13. The letter went on to confirm the decision to terminate her employment with immediate effect on the grounds of incapability due to Ill Health and then stated

“You have the right of appeal against this decision. If you wish to exercise this right you should do so in writing within 7 days of receipt of this letter. The appeal letter must state your grounds for appeal. ”
14. Mrs Shaw appealed the decision not to allow ill-health early retirement. She was given details of the two-stage procedure including time limits for each stage, and submitted an appeal under stage one of the procedure with Symphony. Her contention was that she was dismissed on ill-health grounds, so she was entitled to a third-tier ill-health early retirement pension, not all of the available medical evidence had been taken into account and neither had the medical prognosis that she would be capable of working within three years.
15. Symphony’s stage one decision, dated 10 July 2012, rejected Mrs Shaw’s application. Symphony said that, according to Dr Hussain, it was Mrs Shaw’s inability to travel to work that was the aggravating factor which prevented her from working, not her medical condition. As it was clear that Mrs Shaw was not permanently unable to work she could not take ill-health early retirement. 
16. Mrs Shaw appealed under stage two of the IDR procedure, which required the appeal to be dealt with by the administering authority, Lancashire County Council (the Council). She said that the stage one IDR decision was incorrectly based on the first tier criterion that she should be permanently incapable of employment, whereas she wanted a third-tier ill-health pension based on being incapable of continuing her own employment and being able to work within three years of leaving service. 
17. The stage two IDR decision was issued on 12 September 2012. Mrs Shaw’s appeal was rejected by the Council. The Council found that Regulations 20(5) and 20(14) had been correctly applied, as Symphony’s original decision was based on medical evidence, certified by Dr Hussain, which found that Mrs Shaw was not permanently unable to perform her normal role. Because Mrs Shaw had not satisfied the initial requirement of being permanently ill, Symphony had not gone on to consider what tier of ill-health early retirement she could be eligible for. Her application for ill-health retirement had, therefore, failed.
18. Both Symphony and the Council have said that Mrs Shaw was not denied an ill-health pension as a matter of course, but her dismissal on ill-health grounds did not mean that an ill-health early retirement pension would automatically follow. An applicant had to meet the qualifying criteria in the Regulations for (any tier of) ill-health retirement. In Mrs Shaw’s case, it was clear from medical evidence that she could in fact perform some work, it was her travel to work that she was unable to undertake. From the perspective of ill-health early retirement, a difficulty in travelling to work was not akin to being permanently incapable of performing work, which meant that her application failed. 
19. Mrs Shaw reiterated her entitlement to receive a third-tier ill-health pension from the Scheme especially since, she contends, she was placed in a role that was unsuited to her medical condition. 

20. She says the travel issue is the only issue being considered. No regard has been had to the effect of being place in an unsuitable role, which caused her to go on sick leave. Although she tried to return to work this was to no avail; she had further sick leave and, as a consequence, she was dismissed from service and is now without an income. She also says that her condition has continued to deteriorate.
Conclusions
21. In order to qualify for an ill-health early retirement pension, Mrs Shaw must satisfy the eligibility requirements for it as stipulated in the Regulations. These are that: 
· her employment is terminated on the grounds that her ill health leaves her permanently incapable of discharging efficiently the duties of her local authority employment; and
· she has a reduced likelihood of being capable of undertaking gainful employment (i.e. of at least 30 hours per week) before her normal retirement age; 
22. If those criteria are satisfied, the employee is entitled to an ill health pension, and the employing authority must then go on to consider which of the three tiers of benefit should be paid. The lowest level - tier 3 - will be paid where it is likely that the employee will be capable of undertaking gainful employment within three years of leaving service (or before normal retirement age, if earlier). If, however, the first criterion is not met, the individual is not entitled to an ill health pension, so the question of which tier applies does not come into play.

23. My role is not to consider whether or not Mrs Shaw actually fulfils the appropriate requirements; that was a decision for Symphony to make. I have to decide whether Symphony’s decision was made properly. In order to do that, I will consider whether Symphony applied the law correctly, took into account all relevant information (and nothing that was irrelevant) and made a decision that was not perverse.
24. Symphony complied with its obligations as set out above; it obtained an appropriate medical certificate, and considered the test set out in the Regulation - whether Mrs Shaw was permanently incapable of performing her duties. Symphony pointed out that, according to medical reports, it was Mrs Shaw’s problems with commuting to her workplace that prevented her from working. 
25. Mrs Shaw questions why the travel issue was considered, and why the original work placement – which she says led to her ill health – was not. The relevant issue was not what caused her to become ill in the first place but whether, at the point of leaving her employment, she met the criteria for ill health retirement, in particular whether she was permanently incapable of performing her duties. 
26. I am satisfied that Symphony applied the Regulations properly when they reached their decision. The Regulations require Mrs Shaw to be permanently unable to discharge her duties and the report from the IRMP certified that she did not meet this criterion. Dr Hussain’s view was that the reason Mrs Shaw could not work was the travelling to work rather than the work itself. He said that Mrs Shaw was not incapable of carrying out her own occupation. Symphony took account of that in reaching their own decision. Some of the comments by Symphony referred to the IRMP’s “decision” and could be interpreted as meaning the IRMP had made the decision rather than Symphony. However, it is clear that Symphony did make their own decision after discussing Mrs Shaw’s situation with her.
27. Any continuing deterioration in Mrs Shaw’s condition after leaving employment is not relevant to the issue of whether she was eligible for retirement from active service on health grounds at the time her employment ceased.  It may open the possibility of a new application, although Mrs Shaw having left, any such application, if possible, would be subject to different rules.
28. The Council’s only role was at the second stage of the IDR procedure. They did not find in her favour, a decision which was, in my view correctly reached

29. I do not uphold Mrs Shaw’s complaint. 
Tony King 

Pensions Ombudsman

5 March 2014 
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