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PENSION SCHEMES ACT 1993, PART X


DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr John Timms

	Scheme
	PPG Industries (UK) Limited Pension Scheme (the Scheme)

	Respondent(s) 
	PPG Industries UK Pension Trustees Ltd (the Trustee)


Subject

Mr Timms complains that the Trustees have not awarded discretionary increases since 2002 to the retirement benefits he receives from the Scheme which, he says, has resulted from the Trustees’ decision to amend the rules.
In addition, Mr Timms says he was promised that the benefits he receives from the Scheme would be “as good if not better” than the benefits he would have received from the Courtaulds Staff Pension Scheme (the Courtaulds Scheme) had he not transferred his benefits from the Courtaulds Scheme to the Scheme in 1985. Mr Timms says, however, that is not the case because discretionary increases have been awarded under the Courtaulds Scheme each year since 2002.      
The Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against the Trustee because a) the Trustee has applied the correct Rules to Mr Timms and b) Mr Timms was not misinformed about the likelihood of receiving annual increases to his pension. 

DETAILED DETERMINATION

Background
1. Mr Timms was formerly a member of the Courtaulds Scheme. 

2. In 1985 Courtaulds was taken over by PPG Industries Limited (PPG) and Mr Timms was offered the opportunity to transfer his benefits under the Courtaulds Scheme to the PPG Industries (UK) Limited Pension Plan (the Old PPG Plan). The Old PPG Plan was established by an interim deed dated 10 September 1985. A Definitive Trust Deed was executed on 7 October 1986.

3. Although Mr Timms had completed 40 years’ service in the Courtaulds Scheme he elected to transfer his accrued benefits to the Old PPG Plan in order to retain a link to his salary with PPG. 
4. Mr Timms was made redundant from PPG at the end of 1987 and at that point took his benefits from the Old PPG Plan. 

5. In April 1993 the Old PPG Plan was merged into the Scheme and Mr Timms’ benefits were transferred to the Scheme.  

Governing Documentation
6. The Old PPG Plan was governed by the rules attached to a Definitive Trust Deed dated 7 October 1986. Clause 11 of the Definitive Trust Deed says:

“SUBJECT as in hereinafter provided the Trustees may from time to time with the consent of the Principal Employer by deed alter amend modify or add to all or any of the provisions of this Deed or the Rules …PROVIDED always that no such alteration amendment extension modification addition or provision shall be made which would:-

(i) Prejudice the rights of Members in respect of benefits accrued prior to the date of such alteration amendment extension modification or addition…or

(ii) Prejudice the provision of Special Pre-85 benefits in respect of Transferring Courtaulds Members…” 

7. “Special Pre-85 Benefits” is defined as 

“in relation to a Transferred Courtaulds Member those benefits which in the opinion of the Trustees with actuarial advice would have been payable from the Courtaulds Scheme in respect of such Transferred Courtaulds member if:

(i) The Courtaulds Scheme had been wound up immediately before the Commencement Date of the Plan…”

8. Rule 17 of the rules deals with “Pension reviews” and says:

“(1)
At regular intervals but not less frequently than once every three years the Trustees shall review the amount of all pensions and allowances in payment from the Main Fund which derive from Linked Courtaulds Service…and if in the opinion of the Trustees so much of the Fund as derives from the Special Courtaulds Transfer is sufficient for the purpose…the Trustees shall award increases in the amount of all such pensions and allowances to the intent that the purchasing power or the prospective purchasing power of such pensions (measured by reference to the Index) shall be maintained.
(2)
The provisions of paragraph (3) of this Rule shall apply at any such review as is therein mentioned to pensions and allowances which derive from Linked Courtaulds Service but have not been increased following such review in accordance with the provisions of paragraph (1) of this Rule and to all pensions and allowances which do not derive from Linked Courtaulds Service.
(3)
At the same time as each review which takes place pursuant to the provisions of paragraph (1) of this review the trustees shall review the amount of all pensions and allowances to which this paragraph applies and which are in payment from the Main Fund…and with the consent of the Principal Employer the Trustees may as far as the finances of the Plan permit…award increases in the amount of all or any such pensions of such amount as the trustees in their absolute discretion shall determine.” 
9. The Rules of the Old PPG Plan were replaced by a deed dated 20 February 1989. Page 2 of the deed says: 

“With effect from 6th April 1988 the provisions of the Definitive Deed and Rules are replaced in their entirety by the provisions contained in the revised Rules scheduled hereto. The provisions of the Definitive Deed and Rules in force as at 5th April 1988 shall, however, continue to apply in respect of all persons who had ceased to be Members (as defined in those Rules) before 6th April 1988, except as otherwise determined by the Company and subject to compliance with statutory or Inland Revenue requirements.”    

10. Under the 1986 Rules “Member” was defined as:

“…an individual who has been admitted to membership of the Plan in accordance with the provisions of Rule 2 but excludes:-

(i) such an individual who has ceased to be in Service and has survived to the day immediately following the date of such cesser (unless in accordance with the provisions of Rule 7 8 9 10 11 or 12 he is deemed to retire at the date of such cesser or he is a Vested Member)…”  

11. Rule 11.2 of the Rules attached to the 20 February 1989 Deed deals with Pensions Increases and says: 
“All pensions in payment (and pensions prospectively payable to Deferred Members) will be reviewed at such intervals as the Company and the Trustees decide, having regard to the sufficiency of the Fund and after taking Actuarial Advice.”  

“Member” is defined as “an Active Member, a Deferred Member or a Pensioner.”

12. The Scheme was initially governed by the rules attached to a deed dated 28 July 1992. 
13. The Rules of the Scheme were replaced in their entirety by the provisions of the rules attached to a deed dated 29 August 1995. Rule 11.2 deals with Pensions Increases and says:
“All pensions in payment (and pensions prospectively payable to Deferred Members) will be reviewed at such intervals as the Company and the trustees decide, having regard to the sufficiency of the Fund and after taking Actuarial Advice.”  
“Member” is defined as “any Active Member, Life Only Member, Deferred Member or Pensioner.”

14. The Scheme is currently governed by rules set out in a deed of amendment and consolidation dated 29 June 2012 (as amended). Previous consolidated trust deed and rules were executed on 1 September 2008 and 10 March 2005.  
Member Literature

15. On 17 June 1985, PPG Industries (UK) Limited issued an announcement to members of the Courtaulds Scheme which said:

“…Employees who are members of the Courtaulds Employees Pension Scheme have the choice of joining the new plan as a Special Member.

A summary of the provisions of the Plan as they will apply to Special Members is contained in the accompanying Announcement.”

16. An Announcement dated 16 August 1985 said:

“At the time of your transfer of employment to PPG Industries (UK) Limited, PPG Industries (UK) Limited undertook to provide pension benefits for transferring members, which in total would be overall no less favourable than those currently provided in the Courtaulds Pension Scheme…

Accordingly, the trustees of the PPG Industries (UK) Limited Pension Plan will regularly review pensions in payment and deferred pensions in respect of members who agree to a transfer payment from the Courtaulds Staff Pension Scheme; following each such review the trustees will increase the amount of such pensions and deferred pensions so as to maintain their purchasing power insofar as in the opinion of the trustees the adequacy of the transferred assets permits.”       
17. An announcement entitled “Pension Plan Review and Report” issued to Members in 2002 said “…increase to pre-April 1997 non-GMP pensions under the Standard Section are not guaranteed under the Plan Rules. Such increases are granted at the discretion of the Company and the Trustee, having regard to the financial impact on the Plan after taking actuarial advice. It was decided not to grant such discretionary increases for 2002.”  Similar announcements were issued to Members each year from 2003 to 2011 all of which contained a similar statement to the report issued in 2002. 

18. An announcement to members dated March 2003 said “…it was agreed by PPG Industries and the Trustee not to award a discretionary increase on this part of your pension this year…”

Actuarial Valuations

19. The actuarial valuations for the following years showed the percentage of Scheme’s assets against future liabilities as follows: 

6 April 1995 - 98%
6 April 1998 - 91%. 
6 April 2000 - 112%.

6 April 2002 - 92%.

6 April 2004 - 83%.

6 April 2007 - 77%.
6 April 2010 - 64%.

Summary of Mr Timms’ position  
20. The announcement dated 16 August 1985 promised that the benefits under the Scheme would be the same as the Courtaulds Scheme.

21. The Trustees have failed to properly interpret the provisions of the deed dated 7 October 1986. That deed included a provision which prohibited any amendments that “Prejudiced the rights of members in respect of benefits accrued prior to the date of such…amendment”. Part 2 of Clause 11 goes on to say that no such amendments shall benefit the provision of “Special pre-85 benefits in respect of Transferring Courtaulds Members.” His entire Courtaulds pension fund entitlement was accumulated pre-1985.     
22. The Trustee has based its case on the faulty interpretation of “Member” in the 29 August 1995 deed which states that a “Member” means any Active Member, Life Only Member, Deferred Member or Pensioner. This should correctly have been drafted as “….Deferred Member or Deferred Pensioner”. The 29 August 1995 Deed plainly states that a “Pensioner” means any Active Member, Life Only Member, Deferred Member or Pensioner.
23. He has always accepted the position that applies to discretionary increases but the way in which his pension increases are calculated has only changed as a result of the Trustees’ agreeing to a change in the Rules.  

24. The Scheme has performed abysmally in comparison with the Courtaulds Scheme and this has been reflected in the lack of increases over several years.

Summary of the Trustee’s position  
25. Mr Timms became a pensioner member of the Scheme on transfer from the Old PPG Plan on 6 April 1993. Mr Timms’ benefits are therefore governed by the deed of amendment and consolidation dated 29 August 1995. 

26. At the time of the transfer into the Scheme the Old PPG Plan was governed by the deed of amendment dated 20 February 1989. This applied to Mr Timms as although a pensioner since 1987 he had not ceased to be a “Member” before 6 April 1988 and so came within the persons affected by the 20 February 1989 deed.   

27. Mr Timms’ is not entitled to any increase to his pension as of right. The relevant rule governing increases to pensions in payment was Rule 11.2 of the 29 August 1995 Deed. This rule provided that pensions in payment be reviewed at such intervals as agreed between the Trustee and PPG, and if the Trustee and PPG agree increased by such amount as they decide having regard to the sufficiency of the Scheme and after taking actuarial advice. 

28. The Trustee has never had a power or discretion in the terms set out in Rule 17.1 of the 7 October 1986 deed. The applicable power to increase pensions in payment from 6 April 1989 was set out in Rule 11.2 of the 20 February 1989 deed and provided only that pensions in payment be reviewed at such intervals between the Old PPG Plan trustee and the sponsoring employer of the employer, and if the trustee and the employer agreed, increased by such amount as the as they decided, having regard for the sufficiency of the Fund and after taking actuarial advice.

29. The transfer from the Old PPG Plan was accepted under the terms of the Scheme’s transfer in rule in force at the time which provided that members should be entitled to such benefits as the Trustee considered appropriate in respect of the transfer. There was therefore no obligation on the Trustee at the time to accept the transfer in of benefits from the Old PPG Plan to carry out the review set out in Rule 17.1.

30. There is no inconsistency between the power under which the transfer in was accepted and the March 1993 announcement. At the time of the transfer in 1993 Mr Timms’ entitlement to increases to his pension was as set out in the 1989 Deed. Those provisions were replicated in materially the same terms in the Deed of Amendment dated 9 August 1995 (which now governs Mr Timms’ benefits).   

31. Rule 17(1) provides an obligation on the trustees of the Old PPG Plan to review the benefits every three years. Increases were then to be paid if, in the opinion of the then trustees) the assets derived from the Courtaulds transfer were sufficient. Under the provisions of Rule 17(1) members had no right or entitlement to increases to their pension. The requirement on the trustees of the Old PPG Plan to review pensions at indeterminate levels (albeit at intervals of not more than three years) cannot be reasonably described as an entitlement of members. In addition any increases paid were contingent on the value of the Courtaulds transfer being sufficient to fund them – a right would not be contingent on the assets of the Old PPG Plan.  Therefore the members did not have any accrued right or entitlement to increases to pensions in payment as a result of the terms of 17(1).   
32. Had a review as described in rule 17.1 of the 7 October 1986 deed been carried out it would not have resulted in increases to pensions in payment (relating to service from the Courtaulds Scheme) being paid. Details of the funds transferred in from the Courtaulds Scheme are no longer available. However, given the developments in pension scheme funding between 1985 and 2002 the Trustee considers that it is highly unlikely that these funds would have been sufficient to pay increases on member’s pensions in any event.               
Conclusions

33. Mr Timms’ complaint is about the increases to his pension benefits. He is aggrieved that he has not received any increases since 2002 and says a) that the increases to his benefits should be applied in accordance with the rules attached to the deed dated 7 October 1986 and b) that he was promised that the benefits under the Scheme would be the same as the Courtaulds Scheme members of which have received increases since 2002.

34. I understand why Mr Timms may think it is logical that because his pension came into payment before the rules were replaced in February 1989 that he is therefore subject to the provisions of the rules attached to the deed dated 7 October 1986. The Rules attached to the Deed dated 20 February 1989 replaced, with effect from 6 April 1988, the provisions of the Rules attached to the deed dated 7 October 1986 for all members except those that had ceased to be Members of the Scheme.  A Member of the Scheme is defined as any individual who is an Active Member, a Deferred Member or a Pensioner. As a person in receipt of a pension from the Scheme Mr Timms is a Pensioner and therefore was a Member of the Scheme at the time the Rules attached to the Deed dated 20 February 1989 were adopted and so he became subject to the provisions of the Rules attached to the 20 February 1989 Deed.  
35. However, whilst it may be correct that the provisions of the Rules attached to the 20 February 1989 Deed and subsequently those attached to the 29 August 1995 Deed apply to Mr Timms’ benefits from the Scheme, that leaves a question of whether the removal of the link to the Courtaulds transfer and to RPI was a breach of the prohibition on the amendment to accrued rights or entitlement as set out in Clause 11 of the deed dated 7 October 1986. 

36. Rule 17(1) of the Rules attached to the deed dated 7 October 1986 provided that increases to pensions in payment would be intended to match RPI provided they could be funded from the Courtaulds transfer. However, when those rules were replaced by the Rules attached to the Deed dated 20 February 1989 there was no longer any reference to either the Courtaulds transfer or to RPI. The replacement rules said “pensions in payment will be reviewed at such intervals as the Company and the Trustees decide, having regard to the sufficiency of the Fund and after taking Actuarial Advice.”  
37. The Trustees’ submit that the members did not have any accrued right or entitlement to increases to pensions in payment as a result of the terms of Rule 17(1) of the rules attached to the deed dated 7 October 1986. I agree that Mr Timms has never had an absolute right to receive increases to his pension either before or after 6 April 1988. Any entitlement Mr Timms did have has always been conditional upon there being sufficient funds from either the Courtaulds transfer or the assets of the Scheme. 

38. The situation here is similar to the case of Danks & Ors v Qinetiq Holdings Ltd & Anor [2012] EWHC 570 (Ch) (14 March 2012). In that case, the essential issues were whether the trustees' selection of an index other than the RPI would or might adversely affect the subsisting rights in relation to increases to pensions in payment and the revaluation of deferred pensions. Mr Justice Vos said :
“The distinction between "accrued rights" and "entitlements" was held in Aon Trust Corporation v. KPMG (a firm) and others [2006] 1 WLR 97 at paragraph 181 to be that an "entitlement" "refers to a pension already in payment", whereas an "accrued right" "refers to a member's current right to a future pension"…
Aon did not decide anything to the contrary. The right to an increase in the pension in payment or the deferred pension under Rule 49 at a particular or specific rate is not an entitlement or an accrued right until the calculation has been done, as it was in Aon under rule 7 when the pension was taken, and as it is here when the Rules 49.1 to 49.3 increases are calculated for pensions in payment on 1st April every year, and when the revaluation under Rule 49.4 is undertaken at the moment the deferred pension becomes a pension in payment.”  

39. I am bound to follow that case.  Doing so means that, because the Trustees were required at each review of the benefits to carry out a calculation as to whether the Courtaulds transfer was sufficient to provide increases that matched RPI, the right to an increase linked to either the Courtaulds transfer and to RPI was not an entitlement or an accrued right and therefore the decision to remove the references to the Courtaulds transfer and RPI cannot be regarded as a detrimental modification.
40. Mr Timms says that Clause 11(ii) of the deed applied to him because he was a Transferring Courtaulds Member and he points out that the clause prohibits the amendment of benefits of Special Pre-85 benefits. Special Pre-85 benefits are defined in the rules attached to the deed dated 7 October 1986 as benefits that “would have been payable from the Courtaulds Scheme in respect of such Transferred Courtaulds member if: (i) The Courtaulds Scheme had been wound up immediately before the Commencement Date of the Plan.”

41. For Mr Timms’ argument to succeed the Rules of the Courtaulds Scheme, that were in force at the time he transferred in 1985, would need to provide that future increases were protected at a particular level on a significant proportion of his benefits if that scheme had been wound up on the day before the transfer. It has not been possible to locate a copy of the relevant rules.  But, based on my own office’s knowledge of such matters, it is highly unlikely than that any such protection would have been in place.       
42. Mr Timms contends that he was told that the Scheme would be the same as the Courtaulds Scheme. He says that has not happened because discretionary increases have been awarded under the Courtaulds Scheme each year since 2002. Increases to pensions in payment are discretionary under the Courtaulds Scheme and the Scheme and, as stated above, were conditional upon there being sufficient funds from the Courtaulds transfer to provide increases that matched RPI under the Old PPG Plan.  So Mr Timms has never had an automatic right to receive an increase to his pension under any of the schemes. It follows that in order for Mr Timms’ complaint to succeed he would need to establish that (a) he was told that the Scheme would always provide increases to pensions in payment if such increases were awarded to Courtaulds Scheme members and (b) that he relied to his detriment on that information. 
43. The 16 August 1985 announcement to members gave an assurance that following the transfer to the Old PPG Plan pension benefits for transferring members “would be overall no less favourable than those currently provided in the Courtaulds Pension Scheme”. The phrase “overall no less favourable” clearly contemplates that there could be some differences between the Old PPG Plan and the Courtaulds Scheme. In my view I do not think it reasonable to have taken that statement to mean that one scheme would be a precise mirror image of the other. 
44. There is certainly no evidence from the time Mr Timms’ transferred from the Courtaulds Scheme to support an argument that Mr Timms was told that a discretionary increase award under the Courtaulds Scheme would be met with a corresponding award under the Scheme. And whilst I can accept that Mr Timms might have thought from the statement in the August 1995 announcement that his pension “would be reviewed and increased in each year” I believe the clear proviso to that statement that “increases would only be applied if the adequacy of the assets permitted” was sufficient notice that increases might not always be awarded. I do not find it more likely than not that Mr Timms was misinformed 
45. However, even if Mr Timms reasonably believed at the time that he transferred from the Courtaulds Scheme that his future pension would increase year on year based on what he had been told, that would not on its own entitle him to receive annual increases to his pension. I would have to consider whether he acted to his detriment based on his belief. In practice I think it highly unlikely that Mr Timms would have done anything differently even if the Scheme literature and other information given to him had clearly said that there was no guarantee that his pension would be increased each year.  One of the deciding factors for transferring was to maintain a link with his salary from PPG.  That would have been a more significant benefit than increases in payment at a particular level.
46. In summary, I am satisfied that the Trustee has applied the correct Rules to Mr Timms and that he was not misinformed about the likelihood of receiving annual increases to his pension. 
47. For the reasons given above I do not uphold Mr Timms’ complaint. 

Tony King
Pensions Ombudsman

3 December 2013 
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