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PENSION SCHEMES ACT 1993, PART X 
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mr X

	Scheme
	BT Pension Scheme (the Scheme)

	Respondents 
	BT Pension Scheme Trustees Ltd (the Trustees)
British Telecommunications plc (BT) 


Subject

Mr X complains that BT, his former employer, and the Trustees have wrongly declined his application for enhanced benefits available from the Scheme on medical retirement. He is also concerned about the way BT has handled his appeal not to medically retire him. In particular, he contends that BT has unlawfully obtained and used a medical report from his cardiologist and therefore violated his rights under the Data Protection Act (DPA).
The Deputy Pensions Ombudsman's determination and short reasons 
The complaint should not be upheld against BT and the Trustees because:
· The decision as to whether ill health benefits were granted rested with BT, not the Trustees; and
· BT correctly considered both his application and subsequent appeal in light of the available medical evidence and there is no reason to consider its decision perverse.
DETAILED DETERMINATION
Scheme Rules

Scheme Rule 5.1 states:

“A Member who leaves Service before Normal Pension Age with at least 2 years’ Qualifying Service and who is certified by the Employer as having been retired under the Employer’s medical retirement procedure may choose an immediate pension and lump sum (but not before Minimum Pension Age, unless the Member is suffering from Incapacity.”

BT’s procedure for certifying medical retirement

The procedure states:

“In order to qualify a certificate must be issued by an authorised OHS (occupational health service) core accredited specialist in occupational medicine stating that an individual is:

permanently incapable of giving regular and effective service in the duties of his/her position by virtue of ill health.
· Permanently means to the normal pensionable age for that person (currently usually 65 years);

· Incapable means unable to work despite the individual’s best efforts, which would include co-operation with any reasonable proposal for medical or surgical treatment;

· Regular and effective service means meeting acceptable standards of attendance and performance;

· Duties of his/her position means the substantive post, as reasonably adjusted, and suitable alternative work which is available;

· By virtue of ill health means that the foregoing is all a direct consequence of a recognised clinical illness, disability or injury for which there is objective medical evidence.

The judgement applied is on a balance of probabilities.”

Material Facts

1. Mr X’s date of birth is 19 October 1968.

2. He joined BT and the Scheme in December 1999. 
3. In January 2011, Mr X underwent a medical at Capita Health Solutions which provided occupational health services to BT. He was examined by Dr G, Accredited Specialist in Occupational Medicine, who reported that:
 “Fit for Work: No 

Return to Work Date: Unknown

…Mr X has been off work since he had a heart attack in 2009.

Since that time Mr X tells me that his chest pain and heart condition appear to have got worse especially in the colder weather in October. He is now still getting a lot of symptoms and also associated fatigue and low energy. He has been under a specialist for 15 months…He was seen recently last week and the plan is to try and adjust some of his medication. However at the current time Mr X’s symptoms are quite significant and they affect his day-to-day activities at home and he would currently struggle if he tried to return to work. Therefore the key target at the moment is to try and improve his symptomatology and level of functioning. Mr X has had some cognitive behavioural therapy at his local NHS hospital but is now discharged from this. He tells me there had been some discussion about him coming back to work although he still perceives that BT is not particularly supportive of his situation. This would again still need discussion at some stage in the future but at the moment the main issue is his physical symptoms affecting his ability to work.

At the current time I cannot give any indication of timescales in terms of his symptoms improving given the difficulties he has had since September 2009.

At the moment I do not think that adjustments (to support a return to work by management) would necessarily help the current situation given that it is mainly his physical symptoms that are a problem. The approach should be as suggested previously… that he comes back very gradually doing lighter tasks and then build this up over time. He is certainly likely to have to stay as a homeworker given his physical limitations”.

4. On 17 January, Dr G wrote to Mr X as follows:

“You recently completed a consent form permitting Capita Health Solutions to request a report from your GP or consultant regarding your medical condition. The supply of such reports is governed by the Access to Medical Reports Act 1988 (AMRA). I have enclosed a note outlining your rights under the Act with this letter.

I have now written to Dr S (Consultant Cardiologist) requesting a medical report. If you wish to have access to this report before it is sent to us you should contact Dr S as soon as possible and in any case, within 21 days of this letter.

If you have decided that you no longer wish to have access to the report please notify Dr S as soon as possible so that the report can be sent to us without delay.”       

5. In a report dated 8 March 2011, Dr S wrote:
“Mr X has a background of type II diabetes and hypercholesterolaemia and coronary artery disease proven on coronary angiography. The coronary disease is angiographically minor but he describes severe and disabling symptoms of chest pain occurring whilst walking in the cold along with psychological stress and decubitus angina at rest. He gets prompt and convincing relief from GTN and partial relief from oral Verapamil. I note that he has also consulted an Osteopath to deal with any musculoskeletal element to his thoracic arm and scapula pain and he has been subject to soft tissue massage, manipulation, acupuncture and ultrasound treatment.

I believe that Mr X would benefit considerably from cardiac rehabilitation and a program of graded exercise therapy. His symptoms are severe but not due to prognostically adverse disease and the main stay in his management should be in helping him to cope with these symptoms and to allay attendant anxiety.

I would not judge any medical contraindication to sedentary work but before this I would judge that a period of cardiac rehabilitation would be of great benefit.”

6. In his letter of 6 April 2011, Mr R, Senior Occupational Health Nursing Advisor at Accenture which was acting on behalf of BT, wrote:

“…I am aware that you have been seen by…Capita Health Solutions recently and that a report has gone out to management. You will note from that report that due to your ongoing absence Dr G intended to escalate the file once a report had been received from your specialist unfortunately no such report has been received and I have been asked to review the case to ensure all has been done from an occupational health perspective to assist.

Having reviewed all the information to hand, I would like the opportunity to speak with you…I have also enclosed a consent form to approach your GP should this be deemed an appropriate course of action after speaking with you. In the interim you may wish to encourage your specialist to provide the outstanding report if not already done as this information would assist you and your managers to progress your case appropriately.

If writing to your doctor is decided, this process is subject to the AMRA. You have a number of rights under this Act. These include the right to withhold consent and, if you do give consent, the right to have access to the report before it is forwarded by your doctor to me. The bottom of the consent form provides a summary of your principle rights under the Act.   
Once I receive the reports from your doctor, I will then produce a report to your manager on your fitness to work, or otherwise. I stress that the report from your doctor will remain strictly in confidence and will be retained on your Occupational Health file. Your doctor’s report will not be passed to management or HR. My management report will not go into any medical or clinical details and will just deal with your fitness for work in general, functional terms.”           
7. Accenture sent a fax on the same day to Dr S which said that:
“As requested via telephone, I enclose a copy of Capita Health Solutions request for a medical report and Mr X’s consent. The report was requested on the 17/01/11 by our third party supplier and I understand as they made the request and the individual’s consent the report will be sent to them, but if at all possible it would be greatly appreciated if a copy could also be sent to us…”     

8. Accenture received copies of Dr S’s report and Mr X’s consent form to contact his GP in April 2011.  

9. Mr X did not return to work and in July 2011, BT notified him that his employment was being terminated. 

10. Dr S submitted a further report to Capita Health Solutions on 4 August which said:

“He has angina pectoris which is severe in degree precipitated by cold weather, psychological stress and lying flat…
There is no doubt that the burden of symptomatology makes it difficult for him to discharge the duties of a job, be it a desk based or manual, and what I have recommended is that a referral is made for hospital based Cardiac Rehabilitation to try and improve collateral blood flow around his known coronary artery narrowing as well as help to rebuild psychological confidence in dealing with his condition.”
11. Mr X found out that Accenture had obtained a copy of Dr S’s March 2011 medical report without his consent and was used by Dr Lygo, a Senior Occupational Physician there in his medical report. He complained and Accenture replied on 30 September as follows:

 “In response, to your request to remove the report we received from Dr S from your OHS file, it has been considered and I am advised that this course of action is not appropriate; removing it from the file and discounting it at this stage is not an option. It might be helpful and perhaps also reassure you to know that I understand the report in question was not the sole deciding factor in Dr Lygo’s opinion, but only a contributing piece of evidence that he considered and made reference to. I do not believe that his opinion rests on this report alone, such that discounting or removing it would automatically lead Dr Lygo to reverse his opinion as provided in his report.

If you wish to appeal Dr Lygo’s decision and provide further medical evidence or challenge the use of the report written by Dr S you can do this via the appeals process however you must consent to the release of Dr Lygo’s report in order to do this.”      

12. In an e-mail dated 14 October 2011 to Accenture, Mr X said:
“In your earlier e-mails you had indicated that if I provided evidence that I had notified my treating physician that I wanted to see the report before it was sent out you would find an alternative course of action.

It is therefore extremely distressing that despite evidence that you are not in lawful possession of my medical report from my cardiologist, you still insist on using it and thereby violating my rights under the DPA. 

Since you have left me with no options, I therefore give my consent under duress to the report being released. Please note that this consent is nor freely given.”     
13. BT informed Mr X that his application for medical retirement had been declined because it accepted the recommendations made by Dr Lygo who in his report said that: 

“Mr X has been absent for almost two years now and this in itself would provide a significant obstacle to his choosing to re-engage with work at all. It is well recognised that statistically even if objectively fit and indeed recommended to do so, it would be expected that may people would simply not engage constructively with a return to work after an absence of this length.

In addition there appears to be a range of other bio-psychosocial factors likely to have the potential to act as a significant negative influence on the outcome being seen here at present, as there are a number of personal, attitudinal and psychological factors (particularly regarding his attitude and perceptions about his work) which would be recognised as likely to have a confounding effect on the prospects of a return to work taking place.

In contrast, the organic clinical situation as described in the reports held, including from his treating specialists, would not lay out a picture which objectively would allow support form the idea that disease is present to the point where it would be expected to prove incompatible with work. Indeed I am struck that the most recent specialist report is supportive of Mr X engaging both in cardiac rehabilitation (an active strengthening process involving increasing physical activity) and also of his being fit for sedentary work. His work is, of course, sedentary in nature anyway and I have to say that objectively it is very difficult to find a recommendation supporting any objective criteria or basis for him being seen as incapable of rehabilitating at work as well, let alone permanently so. He is attracting medical treatment but has no indication for surgical intervention, and the outcome being seen does not appear to be easily explainable in terms of the disease profile objectively noted…

This is not a situation in which the likely determining factors can be accepted as irreducible or constituting permanent medical incapacity for suitable employment. It is also not one in which the objective clinical understanding of this condition would be expected to predictably lead to clinical irreducible incapacity for work in continuity over the last two years, and indeed as a prediction across the remaining twenty three years before his normal pension age as well. Particularly bearing in mind his consultant’s indication that he is judged fit for sedentary work (in which he is employed) there is no basis on which I could conclude permanent medical incapacity or recommend medical retirement.”

14. Mr X’s appeal against this decision was accompanied by new medical evidence from Dr S in a report dated 3 February 2012 which said:

“He has severe persistent and intrusive angina. His symptoms cause him substantial disability despite the best efforts of his Cardiologist, Cardiac Rehabilitation Therapists and Psychologists to provide management and relief of the symptoms. 
We have in my judgement reached the limit of what can be achieved with oral anti anginal therapy. Mr X has not had an attempt at angioplasty to the side branch of his coronary artery because of the risk of causing compromise to the main vessel in an attempt to treat a narrowing at the origin of a side branch vessel.   

He has conscientiously engaged with Cardiac Rehabilitation and with his drug management but with little useful improvement.

His cardiac symptoms continue to be a disabling and prominent feature in his life and it is not clear to me what management strategy can be adopted in the future which will alleviate this burden. I am of the settled view that the issue here is of symptom management and of psychological adaptation rather than any physical approach to the disease in his coronaries.”    

15. His appeal was considered by Dr Litchfield, Chief Medical Officer (CMO) in accordance with the terms of the medical retirement procedure. In his report dated 30 May 2012, he wrote: 
“Mr X suffers from Diabetes, raised blood pressure and elevated cholesterol. The indications are that these underlying conditions are adequately controlled and that they do not, of themselves, give rise to any material incapacity. The immediate precipitant for his sickness absence was chest pain and, as is often the case, there was diagnostic uncertainty initially about the cause of this. Extensive investigations revealed that he did not have a significant blockage of his coronary arteries, as had been feared, and that his symptoms are produced by spasm of the arteries leading to angina. Such spasm can be provoked by a number of factors and his cardiologist reports that these include cold weather, psychological stress and lying flat. In a linked report the cardiologist concludes that pharmaceutical management of Mr X’s symptoms is unlikely to produce further improvement and that the issue now  is one of symptom management and psychological adaptation. He helpfully attaches a report from a clinical psychologist who treated Mr X in 2010 and a more recent report from the cardiac rehabilitation team. The psychologist outlines a programme of four sessions in which she aimed to teach Mr X skills in stress and anxiety management. She stated that this had led to some subjective improvement but that work issues, including the on-going grievance, continued to be a source of stress. The cardiac rehabilitation report states that he was very deconditioned and anxious but that with close supervision he made an objective improvement. Unfortunately he terminated the course after the third session and asked to re-join in the summer of 2012 when he hoped the weather would be warmer.              

There is no dispute that Mr X was unfit for his work at the time his service was terminated. The issue is whether it is reasonable to expect that he will remain unfit for the next 21 years. His position was a middle grade Finance Manager and he was paid as a home worker…with a requirement to travel periodically…Mr X appears to take exception to the word “sedentary” to describe his work but it is incontrovertible that the role has no particular physical requirements and such duties can be carried out by people with significant physical disabilities. The position requires a reasonable level of intellectual capability but Mr X discharged a similar role for a number of years and there is no evidence presented that ill health has caused any intellectual impairment.

Work stress would appear to be a significant factor in this case…Mr X’s stress appears to have originated with the integration of BT Innovate into BT Design and to have been perpetuated by his perceived lack of support from the business.

Change is a recognised stressor but people adapt to it over time. Disputes arise at work and grievance procedures exist to resolve them; even if grievances are not upheld the process facilitates closure and thereby mitigate the stress. Mr X’s work may well be pressured, especially towards the end of accounting periods but work organisation together with information, instruction and training should be geared to preventing that migrating to stress – that is a legal requirement. Consequently, stress is necessarily a temporary state and even though Mr X may have experienced it for some time (perhaps for changing reasons), it is inconceivable that it would prevail for a further 21 years.

Pulling these elements together, the expectation is that Mr X’s psychological stress will diminish naturally with time and that the techniques he has been taught (perhaps reinforced by further training) will help him manage further pressures better. This, in turn, should reduce the impact of his angina and, especially with the benefit of further cardiac rehabilitation, allow him to lead a more normal life. Within that context, the type of work in which he was employed by BT would seem eminently suitable, though it is recognised that he would require refresher training of his knowledge and skills; this is no different to anyone absent from work for a prolonged period. In summary, it seems improbable to me that someone with this type of condition would remain incapacitated from this type of work for a period exceeding two decades.

I therefore consider it unlikely on a balance of probabilities that the medical retirement criteria would be met in this case and the necessary certificate cannot be issued. I would therefore recommend…that Mr X’s submission should be denied.”

16.  BT rejected Mr X’s appeal on the basis of Dr Litchfield’s report.
17. The Trustees informed Mr X that his complaint could not be considered under the Scheme Internal Dispute Resolution Procedure (IDRP) because they had no control over the medical retirement procedure process. Mr X replied in December 2012 he understood that it was BT’s responsibility to certify that an ill health pension could be paid to him from the Scheme.        
Summary of Mr X’s position  
18. Dr Lygo’s opinion of his medical condition conflicts with those of his GP, Dr G and Dr S. 

19. Any application, decision and appeal for medical retirement should follow a logical process, from argument to counter argument around specific points or reasons. The process should not allow for new points to be raised without the respondent being given the opportunity to respond.
20. Although it was appropriate for Dr Litchfield to consider all of the medical evidence, in the interest of natural justice and a fair appeal process, his final decision should have been restricted to addressing the issue of whether the new evidence refutes Dr Lygo’s reasons for rejecting his application. Dr Litchfield should not have used it as an opportunity to find new reasons to deny his application. It is unfair and against natural justice that the existing process allows BT to create new objections in order to deny ill health retirement.
21. Accenture (on behalf of BT) did not seek his consent to approach Dr S.  He only gave consent to an independent third party, Capita Health Solutions to do so. This consent does not therefore apply to Accenture which has therefore failed to act lawfully according to the AMRA and Dr Lygo’s use of this report is therefore unlawful.
22. His medical report was mistakenly sent by Dr S to Accenture because they requested it without his consent under AMRA. 
23. The Information Commissioner’s Office (ICO) did not find any contravention of AMRA by Accenture because it is not an expert on the Act. The ICO’s findings are therefore not an indication of Accenture’s behaviour but a reflection of their lack of expertise and remit within the AMRA area and thus their inability to fully deal with his complaint.   

24. There are factual errors in the medical reports prepared by Dr S and Dr Lygo. Dr S incorrectly inferred that his GP could refer him for cardiac rehabilitation because he had already tried this treatment without any success. When notified, Dr S agreed to write a new medical report but Dr Lygo refused to consider it and suspended his ill health early retirement application.
25. Dr S did not say in his report that he is able to work but that sedentary work should be possible after cardiac rehabilitation.  Dr S had assumed that cardiac rehabilitation would be successful in his case which is unlikely given past failures. Dr Lygo’s statement that Dr S had said that he was fit for sedentary work was therefore not true. If Dr Lygo had taken reasonable care preparing his report, this would have been evident to him.     

26. Dr Litchfield correctly concluded that he did have medical problems which prevented him from working but he incorrectly applied new criteria to test if he would be permanently unable to carry out his duties, i.e. there was no impairment in his cognitive ability. On this basis, the only way he could qualify for ill health retirement was, for example, if he had brain damage. There has been an impairment of his cognitive abilities e.g. confusion, loss of memory, zoning out, dizziness and tiredness which he experiences on a daily basis.
27. His symptoms can be caused by the cold and lying down in addition to emotional triggers such as stress. Dr Litchfield has chosen to focus on emotional stress only for his symptoms. By introducing these new objections to his application at this late stage, he has been unfairly treated and disadvantaged because he has no opportunity to respond. 

28. Dr Litchfield has not taken all medical information available into account because he has not been allowed to address the new objections made.  He could not have foreseen the new objections raised by Dr Litchfield in order to counter them. He could only address the objections raised in Dr Lygo’s report.

29. Mr X says that:

“The severe symptoms of the angina make it impossible for me to live a normal life, let alone work in any capacity. I am therefore unable to give regular and effective service in the duties of my position, which requires a great deal of attention to detail, technical skill (the duties of my position require a qualified accountant…As a professional accountant I need to undertake Continuing Professional Development because it is recognised that I cannot undertake my duties effectively without it, this needs to be undertaken every year, I am therefore already two years behind where I need to be…the inability to work should be considered permanent on the balance of probabilities.

…even if I undergo cardiac rehabilitation for the next 5-10 years which results in an improvement in my organic condition, the likelihood that this will result in a return to work to the levels required of my duties or any work is very low and should be considered permanent on the balance of probabilities. Given that I am a qualified accountant and accounting knowledge changes…I would need to quickly learn the latest information in order to be able to undertake employment at the previous level which again would be highly improbable.”                                            

Summary of the Trustees’ position  
30. They have no involvement in the decision as to whether ill health benefits should be paid to an active member from the Scheme on retirement. They do have a role in the payment of ill health early retirement benefits from deferred status. As a deferred member, Mr X is now eligible to apply for such benefits but no such application has yet been received.
Summary of BT’s position

31. Dr Lygo’s decision not to grant Mr X medical retirement was based on an application of BT’s criteria for medical retirement of his condition. He made specific reference to the medical reports available at the time of Mr X’s application, in particular those identifying his fitness for sedentary work. The reasoning for Dr Lygo’s decision not to grant medical retirement was not that Mr X “should have been able to work” but was based on a reasoned consideration of the permanency of his condition and incapacity for work until his normal pension age.
32. Mr X has taken comments made in Dr Lygo’s report out of context, alleging them to be erroneous. However, when the comments are read within the full framework of the report, these are reasoned and evidenced observations. They refute Mr X’s claim that Dr Lygo’s decision not to grant medical retirement was perverse.
33. Dr Litchfield carried out a full review of the medical evidence at the appeals stage of the process. The purpose of the appeal procedure for medical retirement is for Dr Litchfield to review existing evidence together with any evidence submitted by the appellant and not merely to review whether Dr Lygo’s reasons for his decision were correct. In his appeal report, Dr Litchfield did not place any particular significance upon the issue of cardiac rehabilitation as this was one of a number of factors in deciding whether or not the criteria for medical retirement had been met.    

34. Mr X was entitled to provide any additional evidence deemed significant to his appeal that met the above criteria. The new medical evidence and personal statement that Mr X provided in relation to his appeal were considered by Dr Litchfield. 

35. BT’s medical retirement procedure is adhered to by BT and its medical specialists. As part of that process, BT is not able to “create new objections and deny ill health retirement.” Dr Litchfield correctly applied the criteria in his consideration of all the evidence provided and concluded in the appeal decision that the criteria for medical retirement had not been met.  
36. The medical evidence for appeal is not limited to that which refutes the initial reason for refusing medical retirement. The only restrictions are those set out under the medical retirement procedure.   
37. With regard to Mr X’s allegations about the AMRA, it should also be noted that this tied in with his complaint to the ICO that Accenture, acting on behalf of BT, processed his sensitive personal data unlawfully and unfairly. The ICO decided in this instance that it was likely that BT (through Accenture) had complied with the requirements of the DPA. Whilst it was not within the ICO’s remit to comment on breaches of the AMRA, it indicated that there was no wrongdoing on BT’s behalf. In addition, in relation to accuracy, the ICO confirmed that Mr X had no automatic right under to DPA to require BT to delete or disregard a document which he believed contained information about him that was inaccurate. The ICO concluded that BT had acted properly as it appeared likely that BT had complied with the requirement to record the fact that the data subject did not agree with it.       
Conclusions
38. For Mr X to be able to receive a pension based on medical retirement BT had to have certified that Mr X had been retired under their medical retirement procedure. The medical retirement procedure states that current medical evidence had to indicate that Mr X was likely to be permanently unable to give regular and efficient service in the duties of his post, and a medical certificate to that effect had to be signed by a full-time Occupational Health Service doctor. 
39. It was the role of BT to determine if an enhanced ill health pension was granted.  Given that a relatively standard procedure was adopted by BT, the Trustees had no reason to become involved in the decision on whether or not enhanced ill health benefits should be paid to Mr X on retirement so I do not uphold his complaint against the Trustees. 
40. In making its certification BT would have to be satisfied that the medical retirement procedure had been carried through correctly, which would, I think, include identifying that a certificate had or had not been provided with proper care and following accepted standards.
41. In Mr X’s case, the OHS core doctor, Dr Lygo, certified that Mr X did not satisfy the criteria for medical retirement and on appeal, his decision was supported by BT’s CMO, Dr Litchfield. The heart of Mr X’s complaint therefore lies in the question of whether such a medical certificate ought to have been issued.
42. Dr Lygo and Dr Litchfield set out their reasons in some detail and listed other medical evidence they had considered. They weighed all the evidence before them (and not just Dr S’s report of 8 March 2011) and they both considered that Mr X’s incapacity would not continue until his normal retirement age, which is a factor required for medical retirement. Other factors taken into account would have been his age, the likelihood of his health improving in the future (possibly from better-managed treatments) so that Mr X would be capable again of taking up employment.     
43. It is not for me to agree or disagree with the medical opinions formed by the medical professionals; I may only consider whether the final decision reached by BT was properly made and was not perverse on the facts presented, i.e. a decision to which no reasonable decision maker faced with the same evidence would come. I cannot overturn the exercise of discretion merely because I might have acted differently. 

44. It was therefore not maladministration when BT declined Mr X medical retirement because the necessary medical retirement certificate was not present. Indeed, BT was obliged to reach this decision in the circumstances.
45. It is not uncommon that the various medical opinions which had been obtained by one or other party are not unanimous. The key, though, is that in the absence of an appropriate certificate, the pension was not payable. 
46. BT was strictly only required to certify (or not) at the time Mr X left that the medical retirement procedure applied. But there was nothing improper in taking account of later medical evidence when doing so might have been to Mr X’s advantage. This is what BT did by remitting Mr X’s case to Dr Litchfield. I am satisfied that he did give proper consideration to Mr X’s appeal by assessing the divergence in medical opinion and acted in accordance with the Scheme Rules and medical procedure. In my view, the conclusion reached by Dr Litchfield is well within the range of reasonable conclusions which could have been reached and cannot be said to be perverse.
47. I am therefore satisfied that BT has dealt with both Mr X’s medical retirement application and appeal properly.

48. I see no reason to disagree with the ICO’s decision that Accenture (on behalf of BT) had not contravened the DPA by obtaining and using a medical report from Dr S without his consent first.
49. I do not therefore uphold Mr X’s complaint.  
Jane Irvine 

Deputy Pensions Ombudsman 

21 March 2014 

APPENDIX

Roles and Responsibilities

Chief Medical Officer (CMO)

Has a responsibility to: 

· Review cases recommended by the OHS for the payment of health related pension benefits from the Scheme…to ensure consistency of medical judgement and probity;

· Countersign medical retirement certificates to allow medical retirement and therefore payment of health related pension benefits from the Scheme…

· Review medical evidence in appeals against refusal to support medical retirement;

· Forward appeal cases to an independent medical assessor when he/she has previously had material input to the case or is unable to consider the appeal within a reasonable timescale;

· Recommend to the Third Line Manager whether the criteria for the issue of a medical retirement certificate are met in appeal cases; 

· Provide a written explanation for the rationale underpinning recommendations in appeal cases.   

Medical evidence for appeal

All appeals against the refusal to grant medical retirement must be supported by new written medical evidence (i.e. reports which were not considered in making the original decision)…Medical evidence in support of an appeal must take the form of a complete and detailed medical report including information about capability and incapacity together with anticipated timescales for the latter. Any opinions offered should be supported by objective medical evidence. Extracts from medical reports will not be accepted. Individuals are also encouraged to submit a personal statement setting out their own views on why they feel they meet the medical retirement criteria.

The appeal process    

This is a “papers only” review of all the evidence presented. The CMO will consider all the papers and advise the appeal authority whether the medical criteria are met and consequently recommend whether the appeal against refusal of medical retirement should be upheld or denied…This advice, from the CMO…will be presented in writing and will outline the key medical evidence considered and explain the rationale of the recommendation made…The appeal decision is final though, in exceptional circumstances, the BT Grievance Procedure may apply if the criteria for high level review are met. If the appeal is successful a medical retirement certificate will be issued in the normal way.     
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