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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr W N Preston

	Scheme
	:
	The G Kingsbury & Son Retirement Benefit Scheme

	Respondent
	:
	Phoenix (formerly Royal & Sun Alliance) (the Manager)


MATTERS FOR DETERMINATION
1. Mr Preston has complained about incorrect policy valuations that were provided by Royal & Sun Alliance (R&SA) (now Phoenix). Mr Preston’s advisors used these valuations when they were providing him with his retirement options. It was not until after Mr Preston left employment that he became aware that the valuations were incorrect.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Preston was a member of The G Kingsbury & Son Retirement Benefit Scheme, (the Scheme) a defined contribution occupational pension scheme insured with R&SA. 

4. Mr Preston’s fund under the Scheme was initially held within a policy with the reference CZ4914135. During 1999, R&SA migrated the policy to a new computer system and revised references 0305309399/001 and 0305309399/002 were allocated. 

5. In November 2001, Mr Preston was considering taking his benefits from the Scheme in either November 2002 or November 2004. In April 2002, an independent financial advisor (the IFA) supplied estimates of his likely benefits. These estimates showed that, if Mr Preston’s funds grew at 9% and he opted to retire in November 2002, then he might receive a pension per annum of around £34,600, or £60,000 if he retired in November 2004. 

6. Mr Preston met with the IFA in May 2002. The details of what was discussed at the meeting were contained in the minutes that were sent to Mr Preston on 13 May 2002. They show that the IFA advised Mr Preston that, based on the information to hand, the maximum pension that he could expect was £26,000 or alternatively a tax free cash sum of £58,500 and a pension of £21,125 per annum. The IFA went on to clarify that Mr Preston’s fund was in excess of the amount required to fund the maximum pension. In producing these figures, the IFA relied upon what he knew of Mr Preston’s service with G Kingsbury & Son, the Scheme itself and other information based on the valuations issued by R&SA detailing the value of Mr Preston’s fund. 
7. The minutes also detailed Mr Preston’s intention to work part time. They said: 
“The only other factor DN felt needed clarification was the definition of pensionable salary under the scheme rules. As BP was moving to a part time basis of working, DN wished to check that this would not inadvertently reduce the level of salary for working out BP maximum pension”
8. Mr Preston left the employment of G Kingsbury & Son in July 2002. He says that he became self employed after that time, providing services to G Kingsbury & Son, and another organisation, on a part time basis.  On leaving full time employment with G Kingsbury & Son, Mr Preston decided not to take retirement benefits from the Scheme. Rather, he decided to defer taking benefits until November 2004, his 65th birthday and the Scheme’s normal retirement age, so that he could benefit from the Guaranteed Annuity Rate (GAR) that was attached to his policies. Between July 2002 and his retirement date, he says that he planned to supplement his income with his savings, replenishing them when he received tax free cash. 

9. In October 2002, R&SA issued a paid up benefit endorsement in respect of each of Mr Preston’s policies showing the paid up benefits. The covering letter, addressed to G Kingsbury and Son Ltd, said: 

“I enclose endorsements for each policy, which illustrate the new, paid up benefits.” 

The endorsements themselves stated, 
“As from 01/08/02 [30/08/02 on the other endorsement] no further premiums are payable and the total benefits relating to this policy stand amended to read as follows”. 
The benefits quoted on the endorsements are summarised below: 
	Policy number 
	Pension per annum with profits
	Cash sum in lieu of pension

	0305309399/001
	£10,440.33
	£93,963.00

	0305309399/002
	£189.35
	£2,504.00

	Total
	£10,629.68
	£96,467.00


Upon receiving the deferred benefit endorsements, Mr Preston contacted the IFA regarding the discrepancy between the figures now quoted and those that he had been told previously would apply at his normal retirement date. In their response, dated 25 November 2002, the IFA said that they would clarify the position with R&SA.

10. Following a request from the IFA, R&SA sent a paid up benefit statement on 30 January 2003. The figures quoted in this statement were in line with those detailed on the paid up benefit statements issued in October 2002. 
11. In March 2003, R&SA issued the 2002 Bonus Declaration which detailed that the amount on which the basic bonus was calculated was £286,713. It went on to say that the total bonus earned to 31.12.2002 was £79,676.57. 
12. In October 2003, the IFA sent a facsimile to R&SA and asked for clarification of the discrepancy in the fund values quoted. In their response of 3 November 2003, R&SA confirmed that the statement dated 9 April 2002 was incorrect. The response went on to confirm that that the paid up endorsements issued in October 2002 contained the correct paid up benefits. 

13. On 26 January 2004, the IFA queried with R&SA the fund values quoted prior to October 2002. Following a reminder, R&SA responded on 1 April 2004. In the response, R&SA confirmed that the annual statements they issued in respect of Mr Preston’s policies between late 1999 and April 2002 had been incorrect. They said that the problem arose when policies were migrated to their new computer system. To highlight the difference between the correct and incorrect valuations, R&SA referred the IFA to the fund values quoted prior to, and shortly after, the error occurring. These values were:

	Quote date/Year end date
	Basic Fund

	30/11/1997
	£97,148.00

	30/11/1998
	£97,148.00

	30/03/1999
	£97,148.00

	30/11/1999
	£291,279.00


R&SA pointed out that the basic fund values were consistent until November 1999 when there was a marked increase. R&SA suggested that, had this been queried at the time, the error would have been detected sooner, and corrected.

14. Mr Preston said that the first time he was aware of the basic fund values prior to 1999 was when he received R&SA’s letter of 1 April 2004 (referred to above). In a letter to the Pensions Advisory Service (TPAS) in July 2004, he says that, until the year ending 1998, the bonus statements he received came via the trustees and showed his benefit per annum. When writing to R&SA in August 2004, TPAS said: 

“Mr Preston has sent me his bonus statement dated February 1999 showing a pension of £13,354pa for policy CZ4914135. The following year the statement shows a fund value of £291,279 for the two new policy numbers. 

At this stage I would like to make the following points:

1. Mr Preston was totally unaware of the basic fund values in your letter of 1 April until he was given sight of your letter.

2. Based on the pension figure of £13,354pa a capital value of some £290,000 would not have seemed unreasonable.”

15. In April 2004, Mr Preston says that he received the 2003 Bonus Declaration which detailed that the amount on which the basic bonus was calculated was £286,713. It went on to say that the total bonus earned to 31.12.2003 was £80,408.92. Mr Preston has pointed out that he received this Bonus Declaration after R&SA’s letter of 1 April 2004.

16. Mr Preston drew his benefits from the Scheme in November 2004. He elected not to take the tax free cash but rather opted for an annual pension of approximately £12,500 with an attaching spouse’s benefit. 

SUBMISSIONS

17. Mr Preston says the crux of his complaint is that R&SA supplied incorrect valuations of his entitlement between 1999 and 2003 and, given that they consistently did so, he could only have assumed that those valuations were correct.  

18. Mr Preston says that he had received advice for many years from the IFA which, from mid 1999 onwards, would have taken into consideration the incorrect valuations issued by R&SA. In his application, Mr Preston says that he decided to retire early in July 2002 after receiving such advice. However, he did not take his benefit then but rather deferred it until he reached 65. Between the termination of his employment and when he was to draw his pension, his intention was to supplement his income by drawing from his savings in the knowledge that he could replace his savings at retirement with the tax-free cash. Mr Preston went on to say in his application that, as he used around £30,000 of his savings “the least I would expect from R&SA is the £30,000 I have taken from my savings.”
19. Mr Preston has also said that it was possible to project what his benefit from the Scheme would have been at his retirement date. He says that projections based on the incorrect valuations issued by R&SA showed that it was likely he would exceed the maximum allowable pension at his normal retirement date. Mr Preston questions whether anyone in his position with the opportunity to retire early would not have done so given that there would be no benefit to them in contributing to a pension which could not be funded further. 
20. Had Mr Preston not been of the view that it was likely he would exceed the maximum allowable pension and taken the decision to retire, he says that he would have continued in employment and to contribute to the Scheme. The benefit from the contributions that he and his employer would have made (which he estimates to be in the region of £8,000), and any bonuses that would have accrued thereon, is a further loss that Mr Preston says he would not have experienced had R&SA not issued incorrect valuations. 
21. Responding to the complaint, Phoenix referred me to R&SA’s letters to TPAS. In those letters they do not dispute that incorrect valuations were issued in respect of Mr Preston’s benefit. Notwithstanding this, they opposed the allegations for, it would appear, the following reasons:

21.1. They do not accept that Mr Preston is entitled to the figures calculated based on the incorrect fund values. They say that Mr Preston’s benefit remains that to which he is legally entitled under the rules of the Scheme and this is what Mr Preston is now receiving. Accordingly they do not feel that he has suffered a financial loss;  

21.2. If incorrect information about the level of his benefit had not been given, they believe that Mr Preston would still have made the same decision to leave employment; and 

21.3. Whilst they accept that Mr Preston may not have received the statements showing the fund values set out in the letter of 1 April 2004 (see paragraph 13), they believe he ought to have been aware of the unfolding error before the decision to leave employment was made. They go on to say that, as Mr Preston was aware prior to 1999 that his benefit at retirement would include a pension of around £13,500, he ought to have queried the increase in the annual pension he was later being quoted by the IFA. Additionally, in a letter to TPAS, R&SA detailed the benefit that they would have quoted had the IFA requested that it produce quotations for Mr Preston before he made any decisions. That pension was in line with his correct benefit. 

22. Mr Preston challenges the assertion by R&SA that they would have provided correct retirement figures if they had been asked to produce them before he made the decision to leave employment. An example he has referred to is a quotation dated 18 April 2002, recently received from R&SA, that was issued, it would appear, in response to a request from the IFA dated 8 April 2002. This quotation does indeed include the incorrect current and estimated fund values and incorrect estimates of what his pension may be at the normal retirement date assuming certain growth rates. 

23. Although Phoenix oppose the allegations made by Mr Preston for the reasons given in paragraph 21, they accept that he has been caused considerable distress and inconvenience as a result of this matter. In recognition of this, Phoenix have offered Mr Preston £500. 

CONCLUSIONS

24. Mr Preston challenges R&SA’s claim that they would have provided correct retirement figures before he left employment if they had been asked to do so. However, closer inspection of the IFA’s request for the figures shows that what was asked for was an estimate of the fund value at age 65 assuming either premiums ceased or continued; not specific details of what his pension and tax free cash might be. The information R&SA subsequently provided was a current fund value and estimates of what his fund value and pension would be at Mr Preston’s normal retirement age depending on various growth rates.  This estimate, which contained incorrect figures, was typical of the information that R&SA had previously issued. That said, R&SA did confirm, in a letter to the IFA dated 16 October 2001, that the tax free cash would be £58,500. 
25. However, to my mind this is somewhat irrelevant. There is no dispute that R&SA issued incorrect valuations in respect of Mr Preston’s entitlement; they have admitted as much themselves. This does constitute maladministration. However, this finding, in itself, is not enough to enable me to uphold the complaint. I also need to be satisfied that Mr Preston incurred a loss as a direct consequence of that maladministration. 

26. If R&SA had been asked to provide specific details of what Mr Preston’s benefits would be at retirement i.e. the pension and lump sum, before the decision to leave service was made, the discrepancy may have been identified at that time.  In the event, I do not believe that it would have been unreasonable for Mr Preston to rely upon the advice and figures which were quoted by the IFA.

27. Similarly, although the pension per annum figures being supplied after 1999 were significantly higher than those quoted in previous years, I would question whether Mr Preston ought reasonably to have realised that they were incorrect, given that he received them from the IFA.
28. However, although Mr Preston received incorrect details of his benefit based on incorrect valuations, it does not confer on him a right to the incorrect figures quoted. Phoenix are correct in this regard. Where a mistake occurs, my role is, so far as possible, to put that person back in the position that they would have been in but for that maladministration, not to allow them to profit from it.

29. Mr Preston does not dispute that he is receiving his correct entitlement from the Scheme. Rather, he maintains that he would not have left the full time employment of G Kingsbury and Son to take up self employed part time work if the incorrect valuations were not issued, and would not therefore have suffered the reduction in his income, nor would he have spent £30,000 of his savings supplementing his income. Furthermore, he would have continued to have benefited from the ancillary benefits such as the contributions that would have been paid to the Scheme by him and his employer and any bonuses that may have accrued in respect of them.
30. Mr Preston claims that, had he been aware of the correct level of his benefit, he would have delayed his retirement, thus avoiding the alleged losses detailed above. However, in October 2002, Mr Preston was sent endorsements to his policies which detailed the ‘total’ benefits that were now payable under each policy (see paragraph 9). Indeed, the covering letter sent with the endorsements clearly stated that the endorsements detailed the ‘new’ benefits that they now provided. Upon receipt of the paid up endorsements, Mr Preston ought to have been aware of the new benefit that was payable. Indeed, he was sufficiently concerned as to contact the IFA to query the figures that were quoted.  
31. I accept that R&SA subsequently issued the 2002 Bonus Declaration which showed incorrect higher values after Mr Preston received the October 2002 endorsements, and I can understand why this would put doubts in his mind as to which figures were correct. However, I do not believe that this ought to have alleviated any anxieties he may have had to ascertain which figures were correct. After all, Mr Preston had by now received paid up endorsements which showed the total paid up benefit payable from each policy in the form of pension, that were lower even than the level of pension that prior to 1999 he had been led to believe he would receive. In any event, Mr Preston has confirmed that he verbally queried with the IFA during 2003 why he had not had an explanation for the discrepancy. His concerns about the value of his benefits therefore persisted.  
32. If someone suspects they may have suffered a loss, they have a responsibility to take reasonable steps to mitigate their loss. When Mr Preston received the October 2002 endorsements, and was advised of the revised level of his deferred benefit, he contacted his IFA to query the discrepancy. In a letter to TPAS, Mr Preston does say that, if the IFA had pursued the matter more diligently for him at that time, he could have recommenced full time employment. This would have stemmed any loss that he suffered at that point. He also said that he telephoned the IFA several times to enquire about progress. 

33. I have no reason to doubt that Mr Preston asked his IFA why he had not received a response to his query about the discrepancy. However, Mr Preston has suggested that this was of such significance that even his decision to leave employment would have been affected. It is perhaps surprising therefore that Mr Preston was not more active in trying to establish the position, rather than eroding his savings. 
34. I have seen little evidence of significant activity or concern between October 2002, when he was informed of the revised figures, and April 2004 when he became aware that he had previously been quoted incorrect benefit levels. 
35. That he had to wait so long for an explanation is indeed regrettable. However, had Mr Preston’s concerns about eroding his savings been such that he would not have left employment and gone to a self employed part time pattern of working in the first place, I might have expected to see more effort being made to pursue the possibility of seeking full time employment when he became aware that there was a discrepancy in the amount of benefit he was to receive. Whilst I appreciate that this may not have been at his post within G Kingsbury & Son, I would still have expected to see some attempts to regain full time employment.  I have seen no such evidence.
36. Mr Preston says the projections showed that it was likely he would be over funded, thus there was no point in him contributing to the Scheme. However, I would have thought that, when he received the paid up endorsements in 2002 showing the lower benefit levels, it ought to have placed doubt in his mind about whether there was a likelihood of being over funded after all. 
37. If the funding of his retirement was of such importance, I would have thought that when he became aware of the revised benefits being quoted he would have taken steps to increase the pension he was now told he would receive. I appreciate that he may not have been able to do so by contributing to the Scheme. However, Mr Preston was still in contact with the IFA and alternative provision could have been explored with them. This provision could have been increased if he was successful in gaining full time employment. Again, I can see no evidence that would show that such alternative provision was sought. Rather it seems to me that Mr Preston continued in part time employment, presumably continuing to draw from his savings in the knowledge, at the very least, that there was a discrepancy between what he was told previously he would receive, and what he was now being told. I would have expected to see more effort on the part of Mr Preston to establish the true position.
38. The minutes of the meeting that Mr Preston had with the IFA (see paragraph 7) show an intention to work part time when he retired from G Kingsbury & Son in July 2002. I appreciate that, at the time of this meeting, the IFA and Mr Preston would have been in possession of information that was based on the incorrect valuations. However, the minutes show that working part time was a consideration for Mr Preston. There is a lack of evidence of the serious concern and frenetic activity I might have expected to see, had the very basis upon which Mr Preston’s decision to give up full time work been thrown into such doubt. This forces me to the conclusion, on the balance of probabilities, that, even if Mr Preston had been given correct estimates, he would still have chosen to leave the employment of G Kingsbury & Son and move to a self employed pattern of working when he did, and use some of his savings until he took his benefits. I therefore conclude that Mr Preston did not rely on the information provided to his detriment.

39. However, in my opinion, R&SA’s maladministration, although not causing Mr Preston actual financial loss for the reasons set out above, did cause him injustice in the form of distress and inconvenience. Phoenix have recognised that their maladministration has caused Mr Preston distress and inconvenience and, in recognition of this, have offered a payment of £500. I believe that this offer is appropriate redress for the injustice caused and I make an appropriate direction below.

DIRECTION
40. Within 28 days of the date of this determination, Phoenix shall pay to Mr Preston £500 in recognition of the distress and inconvenience caused by their maladministration as identified in paragraph 25 above.
CHARLIE GORDON
Deputy Pensions Ombudsman

22 March 2007
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