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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs G MacDonald 

	Scheme
	:
	The Local Government Pension Scheme (“LGPS”) (“the Scheme”)

	Respondent 1
	:
	Warrington Borough Council (the Employer)(“the Council”)

	Respondent 2
	:
	Cheshire County Council (the administering authority for the Cheshire County Council Pension Fund)(“the Authority”)


MATTERS FOR DETERMINATION

1. Mrs MacDonald believes that the Council:

1.1. failed to carry out the proper procedures in determining whether she qualified for an ill‑health pension; and
1.2. failed to carry out the requirements of the Office of Deputy Prime Minister (“ODPM”) that a full and proper consideration of her case should be undertaken by the Council.  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY FACTS

LGPS Regulations 1997 (as amended)

3. At the time of Mrs MacDonald’s application for ill-health early retirement (“IHER”), Regulation 27(1) provided:
“Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with her employing authority because of ill-health or infirmity of mind or body, she is entitled to an ill-health pension and grant.”

4. Regulation 27(5) says,

“In paragraph (1) –

“comparable employment” means employment in which, when compared with the member’s employment –

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member’s ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member’s employment; and

“permanently incapable” means incapable until, at the earliest, the member’s 65th birthday.”

5. Regulation 97 provided,

“(1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided –

(a)
in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and

(b)
in any other case by the Scheme employer who last employed him.

…

(9) Before making a decision as to whether a member may be entitled under Regulation 27 or under Regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certificate a statement, that –

(a)
he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b)
he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer and any other party in relation to the same case.

(10)
If the Scheme employer is not the member’s appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner.

…

(14) In paragraph (9) –

(a)
“permanently incapable” has the meaning given by regulation 27(5), and

(b)
“qualified in occupational health medicine” means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualification Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

6. Regulation 98 (Notification of decisions under regulation 97) provided:

(1)
Every person whose rights or liabilities are affected by a decision under regulation 97 must be notified of it in writing by the body who made it as soon as is reasonably practicable. 

(2)
A notification of a decision that the person is not entitled to a benefit must include the grounds for the decision.

(3)
A notification of a decision as to the amount of a benefit must include a statement showing how it is calculated.

(4)
Every notification must contain a conspicuous statement giving the address from which further information about the decision may be obtained.

(5)
Every notification must also-

(a)
refer to the rights available under regulations 100 and 102, 

(b)
specify the time limits within which the rights under those regulations may be exercised, and 

(c)
specify the job title and the address of the person to whom applications under regulation 100 may be made.

Background

7. Mrs MacDonald was born on 17 July 1950.

8. Mrs MacDonald was employed by the Council as a Classroom Assistant at a primary school and was a member of the LGPS.  Her employment began on 3 September 1968.

9. In 2002, Mrs MacDonald complained of back problems and was referred by her GP to a Consultant Orthopaedic Surgeon, Mr Shackleford.  Following a consultation, Mr Shackleford wrote to her GP on 5 September 2002 saying,
“She has had a gradual increase in low back pain over the years, which has also been mainly thoracic.  This has increased over the last two years and the worst part of her pain is in her mid dorsal spine and thoracolumber junction.
The pain she gets is mainly increased by work particularly as she has to stoop down to very small children and sit on very small chairs and spends most of her day doing this.  She has minimal problems when she is not at work, when at work she gets a lot of pain increasing towards the end of the week and very bad towards the end of the day.  She … … has been doing physiotherapy including exercise for a month but with little improvement in symptoms.

She takes Ibuprofen every day 800 mg at teatime and is otherwise fit and well.

Examination today reveals a tall lady who stands with an obvious thoracic kyphus with tenderness around T9-T11 with a positive twist test both in standing and sitting and increased pain on extension and lateral flexion.  Her back is slightly tender at the lumbosacral junction at present but exhibits full range of motion and full straight leg raise bilaterally with no neurological deficit.

IMPRESSION

I think this lady is continuing to struggle with work and is really not suited to this type of employment if she has generalised kyphus with stiffness in her lumber spine and both hips and may well have an underlying inflammatory spondylo-arthropathy.  I think the only thing we can do is transfer her care to Warrington Hospital, take X‑rays of her whole spine and hips and do screening blood test including for ankylosing spondylitis, although she has a negative family history.”

10. A subsequent letter sent by Mr Shackleford to Mrs MacDonald’s GP on 10 December 2002 reads,

“I reviewed [Mrs MacDonald] in the clinic today.  Her x-rays would suggest that she does have a spondyloarthropathy and also her ESR is slightly raised although all other blood perameters (sic) were normal.

I am therefore going to refer her onto Dr Salih, Consultant Rheumatologist, for his expert opinion on this matter.”

11. On 24 January 2003, Dr Salih wrote to the applicant’s GP saying,

“This patient with degenerative thoraco lumbar spine has attended the clinic today.  She continues to complain of pain at mid thoracic and lower lumbar levels. There is no early morning stiffness or peripheral joint symptoms or symptoms to indicate seronegative spondylarthropathy.  She takes Ponstan and Ibuprofen.  She had a mid thoracic kyphus and she had a positive twist manoeuvre.  There is no tension on the sacroiliac joints.  Previously her bloods were satisfactory and X-rays performed by Ian Shackleford did confirm thoraco lumbar spondylosis.  I am repeating her ESR and CRP.  I am proceeding with isotope scan to look at the sacroiliac joints in particular and I have referred her to physiotherapy but I suspect her symptoms are of a degenerative nature.”

12. Mrs MacDonald went off sick from work in February 2003.

13. On 11 March 2003, Mrs MacDonald attended the Council’s medical advisers, 5 Boroughs Partnership (“5 Boroughs”), and saw Dr Zacharias.  In a letter to the Council, Dr Zacharias said,

“Thank you for your note about [Mrs MacDonald] … who came to see me today.

Medically, she has been seen by two consultants in the local hospital and she has given me permission to look at the correspondence as soon as she has had her next out-patients appointments at the end of this month.  … … On the face of it, there doesn’t seem to be much evidence to justify her medical retirement.”

14. Following another appointment with Mrs MacDonald on 15 April 2003, Dr Zacharias wrote to the Council on 17 April.  He wrote,
“I have an up to date file of specialist notes which confirms that she doesn’t have any nasty inflammatory joint disease but does have some wear and tear on her spine with a mild kyphosis (curve) of her middle spine.  She had been off work for 2 months and has just submitted a sick note for a further 3 months.  I think you can deduce from this that she doesn’t intend to return to work as a Nursery Assistant at [the school].  This is certainly the impression I got when I saw her last time.

Mrs MacDonald has worked in the same place for 30 years but hasn’t been happy there for some time.  She has some difficulties in her family life because of the illness of her husband.  I think she would like to stop work and she has certainly discussed this with her specialist but I don’t think she fits the criteria for ill health retirement from the local government scheme and I’m not willing to support it.  Her case could be referred to Dr King if she insists.  The obvious step however, would be to offer her redeployment away from nursery work to dealing with older children where I think she could probably pursue her career if she was minded to do so.

15. On 22 April 2003, Mr Shackleford gave a letter to Mr MacDonald which was addressed to “TO WHOM IT MAY CONCERN”.  It reads,

“This is to confirm that Mrs MacDonald, …, has zero negative arthropathy affecting the whole of her spine.  As such she is not going to improve in the future and is now permanently disabled.  I feel that she is unfit to continue her work as a Nursery Nurse and this situation will not improve.  As such, I consider her to be permanently disabled and would support her application for retirement on the basis of ill health”.

16. Mrs MacDonald passed on this piece of correspondence to 5 Boroughs.  In response to this letter, Dr Zacharias wrote a letter to the Council on 29 April, which said,

“There has been an unsurprising twist to this story.  I have received an unsolicited note from Mr Shackleford, Orthopaedic Surgeon, supporting Mrs MacDonald’s application for ill health retirement benefits.  The diagnostic label Mr Shackleford has applied to her has not been mentioned before, and I am not clear how much background evidence there is to support the diagnosis.

I have a copy of the hospital correspondence about this lady and the Consultant Rheumatologist that she has seen states, without equivocation, that she does not have seronegative arthropathy.

I would strongly oppose any application by Mrs MacDonald for ill health early retirement benefits …”

17. An absence review meeting was held on 19 May 2003.  Present at that meeting were Mrs MacDonald, her Union representative, the Headteacher and a Personnel Officer.  According to the minutes of that meeting:

· The medical opinions were discussed and given the differences in medical advice, the Council referred Mrs MacDonald’s case to an independent Occupational Physician, Dr Hussain, at their medical unit.  An appointment was arranged for 27 May.

· The possibility of working with older children was discussed.  Mrs MacDonald was concerned as she had never been trained to work with older children and the headteacher stated there was very little difference in the roles in terms of the physical demands. 
· Retirement under the rule of 85 had been considered but funding was not available to meet the costs this would incur.
· The corporate redeployment process was discussed, including training opportunities, and some literature provided.  It was highlighted that other Council Departments worked all year round as opposed to term time only and that full time hours of work were 37 per week.

· The Personnel Officer mentioned that her employment would have to be brought to an end.  The ways this could happen would be resignation, a mutual agreement or dismissal on the grounds of non-attendance at work.  None of these options would release pension benefits.

18. Mr Shackleford wrote another letter for Mrs MacDonald, again addressed to “TO WHOM IT MAY CONCERN”, on 23 May 2003, which says,

“This is to confirm that [Mrs] MacDonald … and has seronegative arthropathy affecting the whole of her spine.  This means that she has constant spinal pain.  She is unable to bend, stand in any comfort for any length of time and in particular she is unable to stoop down to very small children or sit on very small chairs and this essentially is what her job entails.  She now finds she gets severe pain towards the end of the day and towards the end of the week things are very much worse.  She is now getting pain on sleeping or lying and physiotherapy exercises have not improved her and neither does non-steroidal anti‑inflammatories.

Examination confirms that she has an obvious thoracic kyphus with tenderness throughout the thoracic spine, she has a positive twist test both on standing and sitting and increased pain on extension and lateral flexion.  There is no neurological deficit in either lower limb.

Because of all the above factors, I feel that Mrs MacDonald does have significant disability from her spondylo-arthropathy and she has not responded to normal medical management.  As such she is unlikely to improve in the future.  I think at present she is disabled from work and I do not see the situation changing.  She is certainly not remediable to aggressive interventional management.  I therefore support her applying for inability benefit as I do not think she is currently in a position to perform her normal duties and never will be in the future”.

19. Mrs MacDonald kept her appointment with Dr Hussain, who notified his opinion to the Council on 3 June 2003.  His letter says,

“I saw this lady as an independent Doctor with reference to her application for ill health retirement.  I saw her on 27 May 2003.

In my opinion, she is not permanently incapable of discharging efficiently the duties of her Local Government Employment.  Please therefore find enclosed the appropriate certificate.”

No reasons as to why Dr Hussain held this opinion were expressed in his letter.  As well as stating the employee was NOT permanently incapable, by virtue of ill health or infirmity of mind or body, of discharging efficiently the duties of her local government employment until at least her 65th birthday, the accompanying certificate also confirmed that Dr Hussain held a qualification in Occupational Medicine, had not previously advised or been involved with her case, and was not a representative of the member or Scheme employer.

20. A second follow-up review meeting was held on 13 June 2003 with the same attendees.  Minutes for this meeting indicate:

· Mrs MacDonald felt disappointed and frustrated by the conflicting medical advice.

· The trade union representative stated Mrs MacDonald needed to work for financial reasons.  A request for a job share was made with Mrs MacDonald working Monday, Tuesday and part of Wednesday.  Mrs MacDonald felt this would enable her to rest her back for the second half of the week.

· A job share could be considered but the Headteacher stated the agreement of the School Governors would be required and subject to finding a suitably qualified job share partner.  The split of hours would need to meet the requirements of the school and job share partner.  Mrs MacDonald also stated that she would need to consult Mr Shackleford about returning to work on a job share basis.

· On the issue of redeployment into alternative work, Mrs MacDonald, whilst not ruling this out completely, stated that she would prefer to return to the nursery if possible as this is her area of expertise.

21. Following this meeting, the Council’s Personnel Officer contacted Dr Zacharias saying,

“Mrs MacDonald has requested to return to her post of classroom assistant in the nursery on a job share basis.  In your letter of 17 April you state that “The obvious step would be to offer her redeployment away from the nursery work to dealing with older children”.  Please can you advise on whether there are any medical reasons that preclude Mrs MacDonald from working in the nursery, on a part time hours, if this were to be agreeable to the school?

For your information, there are no vacancies working with older children in that school and Mrs MacDonald does not have the appropriate skills or training for older children”.
22. Dr Zacharias replied on 19 June 2003 saying,

“If it is not feasible to redeploy Mrs MacDonald on the lines I have suggested, for the reasons you have given, it may well be possible for her to work in the job in which she is experienced, on reduced hours.  This is a decision for her to make”.

23. In mid June 2003, Mrs MacDonald also wrote to the Pensions Manager at the Authority inquiring about the Internal Dispute Resolution (“IDR”) Procedure.

24. A third absence review meeting took place on 10 July 2003.  The same four people attended the meeting as before and the minutes record:
· Mrs MacDonald was continuing with the medication and exercising three times per day as advised by the physiotherapist.  She said that Mr Shackleford had advised her not to return to work yet and he wanted her to undertake more tests.
· Job share was a possibility following Dr Zacharias’ comments.  The Headteacher confirmed the school governors had agreed this in principle with a morning / afternoon split.  This was subject to filling the other half of the job share and a two month trial period.

· Mr Shackleford would be contacted for a timescale of tests.  In view of new academic year / intake of new children, a deadline of 1 September 2003 was set for a decision to be made about Mrs MacDonald’s employment.

25. Having obtained no reply to her letter of 17 June about the IDR procedure, Mrs MacDonald made telephone calls to the Authority and then followed up her request with two further letters to the Authority on 11 and 22 July 2003.  Information was provided in response on 4 August.  Following this, Mrs MacDonald sent another letter on 25 August 2003 to the Appointed Person asking if he would deal with the appeal.  A subsequent letter dated 18 September was sent to the Appointed Person setting out Mrs MacDonald’s grievances.
26. The Appointed Person made enquiries into how Mrs MacDonald’s application had been handled, including writing to Dr Zacharias on 7 October 2003 with various questions and interviewing HR staff on 30 October 2003.  Dr Zacharias responded by letter on 16 October, giving answers to the questions and his view as to why an occupational health physician (“OHP”) may take a different view from that of the treating consultant.
27. Before the Appointed Person had concluded his review, Mrs MacDonald wrote to him on 2 November 2003 stating that she had seen Dr Salih the previous day and he had told her that he had not categorically stated that she did not have seronegative arthoropathy.  Furthermore, another appointment had been made for 5 November and Dr Salih would then write.
28. Mrs MacDonald’s letter of 2 November was faxed by the Appointed Person to Dr Zacharias on the 4 November asking if he wished to comment on it.

29. On 5 November 2003, Dr Salih provided a letter to Mrs MacDonald, addressed to ‘To Whom It May Concern’, which said,

“I have seen Mrs MacDonald as a result of a referral … by Mr Shackleford to look at the possibility of seronegative spondyl arthropathy.  Clinically she is in pain and stiff and is having difficulty with mobility despite having conventional treatment including physiotherapy.  There has been no improvement and even a trial of NSAID’s have not helped.  This distinction at this stage between seronegative spondyl arthropathy and lumber spondylosis is of academic interest because both can cause the same symptoms and both can be disabling as much as each other.  The treatment is more or less the same.  Her investigations did not support seronegative spondyl arthropathy but I am proceeding with MRI scan to look at this specific diagnosis.

She is still significantly disabled from her lower back pain and has clearly not responded to conventional treatment including physiotherapy and anti inflammatory medications and as a result of continuous difficulties, I do not think she will be suitable to go back to work and I therefore support her applying for inability benefit.”
30. Dr Zacharias wrote to Mr McGinn on 6 November 2003 saying,
“I cannot recall any rheumatological opinion equating sero negative arthropathy with spondylosis in any previous clinical encounters, so I await Dr Salish’s next statement with interest.  I will of course discuss it with my colleagues here to see whether they feel that it has any bearing on the decision that we have made up to now in respect of Mrs MacDonald’s pension entitlement”.

31. Also on 6 November, Mrs MacDonald wrote to the Appointed Person enclosing a copy of Dr Salih’s letter of the previous day.

32. The Appointed Person sent Dr Salih’s letter to Dr Zacharias on 11 November but did not receive any response from Dr Zacharias.
33. On 3 December 2003, the Appointed Person issued his decision under the first stage of the IDR Procedure and did not uphold Mrs MacDonald’s appeal.  The grounds were, in brief, the OHP had the applicant’s full medical history and had taken the specialists opinions into account, giving them due weight.  The Appointed Person concluded the OHP had exercised appropriate professional judgement in his particular specialism.  Furthermore, he could find no flaw of substance in the approach adopted by the Respondents as employer in the handling of the applicant’s case, nor their discretionary decision.
34. A fourth absence review meeting took place at the school on 7 November 2003 which led to Mrs MacDonald being invited to attend a dismissal hearing.  At a hearing on 10 December 2003, Mrs MacDonald was dismissed on the grounds that her non‑attendance constituted ‘dismissal for some other substantial reason’.  The date of her dismissal was given as 11 December 2003.  Two subsequent appeals upheld this decision but changed the date of dismissal to the respective date of each new decision.
35. In March 2004, Mrs MacDonald began proceedings with an Employment Tribunal.  These proceedings were later settled.
36. On 25 March 2004, Mr Shackleford sent a letter to Mrs MacDonald’s GP and he said,
“…[Mrs MacDonald] has now finished at work …. There has been no mention at all about releasing her pension which seems a little unfair.

Her MRI scan confirms mid thoracic disc degeneration at 4 levels.

I have suggested that this does not support the diagnosis of sero negative arthropathy but would produce the pain she describes particularly when at work.  She is still being investigated by Dr Salih and I have therefore discharged her from my care”.

37. Mrs MacDonald appealed to the ODPM against the stage one IDR decision.  The Secretary of State (“SoS”) noted that the Council had referred Mrs MacDonald to Dr Hussain in June 2003 but that was some seven months before her employment was terminated, which the ODPM took to be 26 January 2004 (the date given in the final employment appeal).  He concluded that entitlement to immediate payment of LGPS benefits due to ill‑health arose after a member’s employment had ceased.  Consequently, the SoS remitted the matter back to the Council for them to refer all the medical evidence to Dr Hussain for a firm and clear opinion as to whether at the date Mrs MacDonald ceased employment she was permanently incapable of discharging efficiently the duties of a Classroom Assistant because of ill-health or infirmity of mind or body.
38. Another appointment was made at 5 Boroughs for Mrs MacDonald to see Dr Hussain.  Following a second consultation with him on 15 September 2004, Dr Hussain wrote to the Council saying,
“…I do need the results of an MRI scan which she had performed in December 2003.  Mrs MacDonald has told me that she will attempt to obtain the results of this scan and will forward these on to me directly.  Once I have this information, I will be able to provide you with a clear opinion …”
39. Mrs MacDonald provided a copy of the MRI scan, taken on 8 December 2003, with her letter of 18 October 2004.  In that letter she also states that she is waiting to receive the results of a second scan on her lower back.  The Radiology Report of an examination on 8 December 2003 said,

“Clinical Information: Severe thoracic pain  ?cause

Sagittal T1, T2 and sagittal survey.

There is degeneration of the D6 / D7 / D8 and D9 intervertebral discs.

The thoracic spinal cord is normal

No evidence of cord compression.

No bone abnormality seen.”

40. Dr Hussain’s letter the Council of 20 October 2004 said,

“… I have received the information required which was sent to me by Mrs MacDonald …. I have carefully reviewed all the medical evidence in this case.
It is my opinion that [at] the date that Mrs MacDonald ceased with the Council, she was not permanently incapable by virtue of ill health or infirmity of mind or body of discharging efficiently the duties of a classroom assistant until at least her 65th birthday.”

41. The Council say that Mr Cunningham, Assistant Head of Human Resources, was one of a number of employees with power to make a decision on behalf of the Council about Mrs MacDonald’s IHER.  There is however no resolution of the Council delegating such a power to him (or to any other employee).  Nor is there any reference to such responsibilities in the job descriptions of the employees concerned.

42. Mr Cunningham had an informal meeting with the Personnel Officer, Mrs Richards, who had been closely involved with Mrs MacDonald’s application.  No record of the minutes to such a meeting can be found.  On 22 November 2004, Ms Ansteem, another Personnel Officer at the Council wrote to Mrs MacDonald saying:
“With reference to your letter dated 19 November 2004, I can confirm that Dr Hussain has carefully reviewed all the medical evidence provided.

It is Dr Hussain’s opinion that the date that you ceased employment with Warrington Borough Council, you were not permanently incapable by the virtue of ill health or infirmity of mind or body of discharging efficiently the duties of a classroom assistant until at least your 65th birthday.
I hope this clarifies the situation.”
43. After initially contacting OPAS in January 2005, Mrs MacDonald complained to me on 10 February2005.

SUBMISSIONS

44. Mrs MacDonald says,

44.1. She has now been diagnosed with thoraco lumber spondylosis (spinal osteoarthritis).  The supporting letters from two highly qualified consultants support her application for an ill health retirement pension.  Her GP also supports her in her application.  Neither Dr Zacharias nor Dr Hussain, as OHPs, have the specialist knowledge of Mr Shackleford.
44.2. Throughout the process her employer made insufficient effort to ascertain the facts and that undue weight was given to the opinion of the OHP.

44.3. The diagnosis from her consultants was made after extensive tests, including x-rays of lumber, thoracic and cervical spine and hips, blood tests, radio-active isotope scan, MRI scan and a physical examination.  In contrast, the OHP only carried out one 10 minute physical examination.

44.4. She has been advised by Mr Shackleford that she has a degenerative condition, which is not likely to improve, and cannot return to work.  Dr Salih’s opinion is that she has lumber spondylosis rather than inflammatory spine disease.
44.5. Dr Zacharias had pre‑conceptions about her application and early on, ahead of seeing all the evidence, said he would not support her application.  He took factors such as her personality and attitude into account whereas the proper test is whether she could perform her duties, which she says she could not.  She believes significant weight has been given to these factors rather than her state of health, despite Dr Salih’s and Mr Shackleford’s opinions.  In addition, Dr Zacharias misrepresented her case and cites some examples: 

· Dr Salih said “… she had a mid thoracic kyphus” and “Mr Shackleford did confirm thoraco lumber spondylosis”.  Dr Zacharias fails to mention Mr Shackleford’s diagnosis and his description bears no resemblance to what Dr Salih actually said when he says, “… does have some wear and tear on her spine with a mild kyphosis (curve) of her middle spine”. 

· Dr Salish said “no … symptoms to indicate sero-negative spondyl arthropathy” which is different to Dr Zacharias description of “without equivocation”.
· In his letter of 29 April 2003, Dr Zacharias says “he has not seen the diagnostic label of seronegative arthropathy mentioned before”, when it had been suggested she might have this in hospital notes.  Dr Zacharias’ own notes of 15 April 2003 say, “lot of speculation about spondylo-arthropathy – she simply has some degenerative disease of spine, with a mild dorsal kyphosis” so questions how he can say he had not seen this.
44.6. Mr Shackleford and Dr Salih did not conclude their diagnosis until 12 months after the opinion from Dr Zacharias.  She believes that Dr Zacharias has misdiagnosed her condition, downgraded the seriousness of her disease and prejudiced her case.

44.7. Contradictory information was given, with Dr Hussain saying she is not permanently incapable of her duties, Dr Zacharias initially recommending redeployment working with older children and the headteacher saying the demands of working with older children are the same as nursery children.
44.8. She qualifies under the Disability Discrimination Act, which the Council admitted prior to the Employment Tribunal for unfair dismissal.  However, they never informed Dr Hussain that they accepted she was disabled so how could he accurately assess her health.  Also, her employer did not make reasonable efforts to consider adjustments to her job or suitable alternative employment.  If the Council accepted she is disabled, as outlined in the Notice of Appearance, how can Dr Hussain say that she is NOT permanently incapable? The relevant facts are that she was not offered comparable employment as a disabled person instead she was told she was fit enough to return to her normal duties.
44.9. Highlighting that disabled people can and do work could prejudice her case with Occupational Health and the Council.   

44.10. She is currently in receipt of Incapacity Benefit, Disability Living Allowance (both mobility component and personal care component) and has been awarded a blue badge.  

44.11. A workplace risk assessment was never carried out.  She is unable to function in the same way as she once could, and certainly could not carry on working in the nursery fulfilling her duties. 
44.12. The 1997 Regulations state that she must be offered comparable employment.  As she was not the Council has broken the rules.   

44.13. In the certificate, Dr Hussain stated he had not previously advised, or given an opinion on or otherwise been involved in her case.  Following the ODPM’s decision, the Council referred the matter back to Dr Hussain and Mrs MacDonald says this must breech regulation 97(9a) of the 1997 Regulations, as Dr Hussain could no longer say he had not advised on her.
44.14. The Council have established she was permanently incapable as they have not offered her comparable employment and by not identifying adjustments that could be made to her working environment.
44.15. ODPM noted that for Mrs MacDonald’s incapacity to be permanent it would have to be unlikely to improve sufficiently for her to discharge efficiently the duties of her former employment with the Council before the age of 65.  She says there is no evidence the Council or their OHP have undertaken this assessment.  There is ample evidence that her condition will deteriorate and not improve before age 65.

44.16. Incapacity Benefit has been paid since November 2003.  The DWP doctors have also awarded her the mobility and care component of the Disability Living Allowance.  In addition, she has been given a blue Disabled Person’s Parking Badge.  This was contrary to what Dr Zacharias had said.  A recent medical review in December 2005 concluded that she was still eligible for incapacity benefit.  She has now seen four DSS doctors who are all agreed she has a disabling disease that incapacitates her from doing any type of work.
45. The Council submit,
45.1. The out‑of‑court settlement did not cover pension issues nor are Mrs MacDonald’s pension rights subject to any part of the settlement agreement.  In the Notice of Appearance, they denied the dismissal was not effective until the appeal process had been concluded.
45.2. The OHP knows the criteria set out in the regulations, which needs to be met for ill health retirement.  A job description was not provided to the OHP but it is normal practice for the employee to explain aspects of their position/duties that are affecting them during their appointment with the physician.

45.3. The OHP considered every item of medical evidence or additional information when making a decision/assessment.

45.4. Mrs MacDonald was treated fairly in relation to the correct procedures taking place when assessing her ill-health retirement.  She was seen by an independent doctor to determine whether incapacity was permanent and whether she was likely/unlikely to improve sufficiently to discharge her duties of her former employment prior to age 65.  The OHP stated she did not qualify for ill‑health retirement.

45.5. Following Dr Hussain’s opinion, the Council decided not to grant Mrs MacDonald an ill‑health pension.  They admit that they are not medically trained and so the weighing up of all medical evidence was completed by Dr Hussain rather than themselves.
45.6. Why did she request, through her trade union representative, a job share, which is going against the apparent advice of her consultant?
45.7. She had applied for retirement under the 85 rule and was not successful.  They believe she does not intend to work again and is just trying to get the maximum amount of money whichever route she goes down.

46. The Authority say,
46.1. The Regulations clearly place the responsibility for considering Mrs MacDonald’s application for ill health retirement with the Council, as her employer.
46.2. Their only role in this case was in relation to the Scheme’s IDR Procedure under stage one.  Due to pressure of other workloads, there was a delay between 17 June 2003, the date Mrs MacDonald made an enquiry, and 4 August 2003 when they sent out information to her.  However, Mrs MacDonald’s rights to an appeal were not adversely affected by this delay and they have recognised and apologised for any distress and inconvenience she suffered as a result.
46.3. The Appointed Person reached his decision with due care and attention and reflecting his understanding of the requirements of the IDR Procedure Regulations.

46.4. The SoS’s decision was that the length of time elapsed between when Mrs MacDonald was last seen by the OHP in June 2003 and her date of leaving employment was too great.  The view taken is different to that taken by the Appointed Person but they contend that this is an area of judgement and do not accept that this amounts to maladministration.
46.5. The independent registered practitioner has not certified permanence.  As a consequence the Employer’s hands are tied by the Regulations.  The Employer cannot award an ill health pension in the absence of a certificate to the effect that there is requisite permanence.
46.6. It is irrelevant whether a finding of fact has to be made by a person authorised to make such a finding.  It is not so much a finding of fact by the Employer as the mere receipt of a certificate which, in and of itself, determines with finality and certainty that the applicant does not rank as a matter of fact and in law, for the award of ill-health retirement under the Regulations.
46.7. The independent registered practitioner is not obliged under the Regulations to provide any supporting report or opinion.  Such feedback might be useful to have informally for the ongoing management of an employee’s case operationally by OHU and its clinicians, but it is not mandated by the Regulations.
46.8. There is no logical reason why the officer of the Employer should require reasoning from the independent medical practitioner.  Ill health retirement is not available if the certificate rules there is no permanence.  The purpose of the certification procedure by an independent practitioner is to inject certainty and finality into the medical aspects which the Employer manifestly cannot be expected to weigh and second guess.  It would not be appropriate for them to make medical judgements.

46.9. It is inaccurate to assert that the Employer is at liberty to come to a view as to whether the opinions of the applicant’s consultants should be preferred to those of their OHPs.

46.10. To place an obligation on the Employer to take account of a medically assessed award of State Incapacity Benefit is pre-supposing and injecting a discretion not available to the Employer under the Regulations if the Certificate establishes definitively that there is not the necessary permanence. In reality the certificate “closes down” any scope for the Employer to come to a view on whether ill-health retirement is an option.

46.11. The Appointed Person sought clarification from Dr Zacharias because the complaint touched and concerned the thoroughness with which Dr Zacharias had handled Mrs MacDonald’s case.  The Appointed Person did not probe Dr Hussain for reasons because such an enquiry would go beyond the statutory IDR Regime and tend to qualify the finality which should be accorded to the independent certificate at the material time.
CONCLUSIONS

47. In order to be entitled to a pension under Regulation 27, Mrs MacDonald has to be permanently incapable of discharging efficiently the duties of her employment, or a comparable employment, because of ill-health or infirmity of mind or body.  "Permanently" is defined as until, at the earliest, her 65th birthday.  The decision as to whether Mrs MacDonald meets these requirements falls to her employer, in the first instance, having obtained a certificate from an independent registered medical practitioner.
48. There is little, if any, evidence that such a finding of fact was properly made by any person authorised to make such a finding.  Indeed the evidence is that no person has ever been properly authorised to make such a decision. 
49. The Authority submit that the Employer cannot award an ill-health pension in the absence of a certificate to the effect that there is requisite permanence.  That is not quite what the Regulations require.  Although Regulation 97(9) requires the Council to obtain an independent medical practitioner's certificate as a pre-requisite to a decision under Regulations 27 or 31, the decision as to whether Mrs MacDonald was entitled to the benefit claimed, was for the Council to make under Regulation 97(2).  It would of course be unusual for the Council to reach a decision which was contrary to the supplied certificate.  But, as I have said, it is the Council and not the Medical Practitioner which is responsible and the Council cannot simply abdicate its decision.
50. No reason seems to have been advanced by Dr Hussain in support of his opinion that Mrs MacDonald did not meet the criteria.  Thus whoever within the Council made the decision as to whether Mrs MacDonald met the criteria had no means of knowing why Dr Hussain felt she did not meet the criteria.  On the other hand they did know, or should have known, that other doctors were firmly expressing a view that she was incapable of undertaking her employment and that the condition causing this was permanent.

51. At the very least, the Council might have been expected to query Dr Hussain’s view and require some reasoning from him. The Authority argue that the independent registered practitioner is not obliged under the Regulations to provide any supporting report or opinion.  But that does not preclude the Council from satisfying itself that there was valid reasoning behind the certificate.  The Authority argues further that there is no logical reason why the officer of the Employer should require reasoning from the independent medical practitioner.  The logic is that the officer of the Employer should be more than a rubber stamp and there is also a need to allow the applicant a fair opportunity to lodge an appeal against the decision: if the reasoning is not apparent then it is hard to see that such a fair opportunity exists.
52. Whilst the criteria for an award of State Incapacity Benefit is different to that of the Scheme it is not unreasonable to expect the Employer to take account of the State’s view as to whether someone is capable of employment.  However taking such a matter into account is not the same as being bound by the decision of those responsible for awarding State benefits.  Mrs MacDonald still needs to meet the tests under the Regulations of the Scheme.  Payment of State Incapacity Benefit is not dependent on the qualifying condition being regarded as permanent.  Similarly, the fact that Mrs MacDonald meets the requirements of the Disability Discrimination Act does not mean she is permanently incapable of working.  Disabled people can and do work.  Even if Mrs MacDonald had been dismissed on grounds of capability it would not automatically follow that she is permanently incapable or otherwise meets the criteria for payment of a pension based on ill health retirement.
53. Mrs MacDonald contends that permanency has been established because the Council have not offered her comparable employment or identified adjustments that could be made to her working environment.  But I see neither of these factors as bearing on the issue of whether her condition could be regarded as permanent.  The Regulations are quite clear that to meet the criteria for ill-health the member must be permanently incapable of discharging efficiently the duties of her employment, or a comparable employment, because of ill-health or infirmity of mind or body.  There is no requirement in the Regulations for the Employer to make an offer of comparable employment.  That no such offer has been made is not an indication one way or another as to whether Mrs MacDonald’s condition is permanent.

54. Mrs MacDonald argues that as the Council never informed Dr Hussain that they accepted she was disabled he could not accurately assess her health.  I disagree.  Dr Hussain is an independent Occupational Physician and it would be wrong if he were unduly influenced by the beliefs of the Council.  He must draw his own conclusions from any physical examination he undertakes and the medical evidence before him. 
55. Mrs MacDonald believes that her consultants' opinions should be preferred to that of Dr Zacharias or Dr Hussain.  That however is a matter for the Employer and those charged with reviewing their decision.
56. I note that Mrs MacDonald has certain grievances about the way in which Dr Zacharias dealt with her and his comments relating to ill-health retirement.  However, it was Dr Hussain who provided the certificate required by the Regulations.

57. I concur with the SoS’s view that the relevant date for a decision to be taken is immediately when the employment comes to an end. I am not critical of the decision again to look to Dr Hussain for the necessary certificate but have the same criticisms about the lack of reasoning and the failure to recognise this.
58. I note the Appointed Person sought some clarification, but from Dr Zacharias, rather than Dr Hussain.  Dr Zacharias was not the doctor involved with Mrs MacDonald’s ill-health retirement application which is what should have been under review.  The Authority argues that the Appointed Person did not probe Dr Hussain for reasons because “such an enquiry would go beyond the statutory IDR Regime”.  The purpose of the IDR Procedure is to resolve disputes.  I see no reason why the Appointed Person should not have sought clarification from Dr Hussain.  I fail to see how such an enquiry goes beyond the provisions of the IDR Procedure Regulations.
59. In the face of the many concerns outlined here about the Council’s consideration of Mrs MacDonald’s request for ill-health benefits, I am remitting the matter to them for fresh consideration taking into account the matters I have referred to above.

DIRECTION

60. I direct that within 56 days from the date of this determination, the Council shall make a fresh decision as to whether at the time Mrs MacDonald left their employment Mrs MacDonald met the criteria set out in Regulation 27.  In so doing they should obtain a further certificate from an Independent Medical Practitioner with the requisite Occupational Health Qualification and should ensure that whoever then takes the decision on behalf of the Council is properly authorised so to do and applies his or her own mind to the matter.
DAVID LAVERICK

Pensions Ombudsman

29 March 2007
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