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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M Sibbald

Scheme
:
Siemens Benefit Scheme (the Scheme)

Respondents
:
Siemens Power Generation Limited (the Employer) 

The Trustees of the Scheme

MATTERS FOR DETERMINATION 

1. Mrs Sibbald is aggrieved that upon the death of her husband his death benefits were paid out on a death in retirement rather than death in service basis. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Sibbald was employed by the Employer and was a member of the Scheme.  

4. On 1 August 2000 the Employer sent a notice to all employees over the age of 60 inviting them to apply for the phased retirement scheme.  This required employees to give the Employer between 6 and 12 months notice of their planned early retirement date.  In return each eligible employee was given a phased reduction in his or her working week without loss of pay.  They also qualified for a redundancy payment which was payable on their release date.  

5. Mr Sibbald applied for early retirement/redundancy under the phased retirement scheme on 23 August 2000.  The Employer accepted his application and on 29 August 2000 wrote to Mr Sibbald:

“Further to your application for release under the terms of the Phased Retirement Scheme, I am writing to confirm that your application has been accepted, and you will commence your phased retirement on 1 October 2001…”

6. However, Mr Sibbald became ill took sick leave from 28 September 2001, his doctor certifying that he would be off work for two months.  His redundancy became effective on 30 September 2001. He died from asbestosis on 12 November 2001.

7. On 18 December 2001 the Scheme administrator wrote to Mrs Sibbald advising her of the benefits payable, a lump sum payment of £9.906.98.  The Trustees state that this was in accordance with Rule 7.2 of the Trust Deed and Rules which states:

“7.2
Death after retirement and death in Pensionable Service after Normal Retirement Date

On the death of a Pensioner within five years after his actual retirement there shall be raised out of the Fund and held on Discretionary Trusts an amount equal to the balance the pension which the Pensioner would have received during the remainder of the period of five years but without taking into account any increase in pension under Section 10 which comes into force after the date of death.  On the death of any Member in pensionable Service after Normal Retirement Date there shall be raised out of the Fund and held upon Discretionary Trusts an amount equal to the aggregate of: -

(i) the amount that he would have received under Rule 6.6 if he had retired on the day before the date of his death and elected to receive the maximum possible lump sum to which he would have been entitled as of right (unless he had already received a lump sum under Rule 6.7) and

(ii) a sum equal to five times the amount of the pension which he would have received if he had retired on the day before the date of his death after commutation under paragraph (i).”  

8. A spouse’s pension of £1229.88 was paid in accordance with Rule 7.4 which states:-

“7.4
Spouse’s pension on death of a Pensioner

The spouse of a Pensioner shall be entitled to receive a pension equal to 60% of the pension, which the Pensioner was receiving at the time of his death.  For the purposes of this Rule a member who dies in pensionable Service after reaching his Normal Retirement Date will be deemed to have retired on his Normal Retirement Date.”

9. Pensioner is defined in the Rules as:-

“Pensioner means a person who is for the time being receiving a pension out of the Fund by virtue of his previous membership of the Scheme.”

10. Mrs Sibbald requested that the Trustees consider exercising their discretion to reconsider the payment of death benefits as part of her referral under the Scheme’s internal dispute resolution (IDR) procedure.  

11. Augmentation of benefits is provided for under Rule 10.3:-

“10.3
Augmentation of benefits

The Trustees with the consent of the Principal Employer shall have power at their discretion to:-

Provide new benefits so long as they are relevant benefits as defined in Section 612 of the Taxes Act, or bring forward the date of payment of any benefit, or augment any benefit so long as the limits in Appendix 2 are not exceeded for any Member, Pensioner, employee or former employee or a Dependant of any such person, and on such terms as to payment, whether by way of lump sum or increased contributions by the Employer or the Member or both of them, as the trustees, with the consent of the Principal Employer and acting on Actuarial advice shall decide.” 

12. The Trustees sought legal advice and a briefing note prepared on 20 August 2002.  The briefing note considered whether benefits could have been paid under the death in deferment rule and whether Mr Sibbald could have been entitled to an ill health pension.

13. On 20 November 2002 the Siemens pensions strategy committee held a meeting.  It agreed that it was possible for the Employer to exercise its discretionary power and to augment the benefits as if the member had died in service.  

14. I have been told that the Employer exercised its discretion but declined to augment benefits. 

Submissions from Mrs Sibbald

15. Under rule 7.1 “ where a member dies in pensionable service before reaching normal retirement date”, Mr Sibbald had a sick note from 28 September 2001, his retirement was set at 30 September 2001 but he would not reach age 65, his normal retirement date until February 2002. 

16. Mr Sibbald was very ill from 17 September 2001 but wanted to return to work to finish his employment and his loyalty to the Employer has not been appreciated.  Had her husband continued to work until his 65th birthday in February 2002, he would have been entitled to death in service benefits.  These are the exceptional circumstances she would like reconsidered.   

17. Under the rules where a deferred member dies, a lump sum of 3 times death benefit salary is payable in certain circumstances.  Mr Sibbald’s death from an industrial related illness should be classed as such a circumstance.

Submissions from the Employer and the Trustees

18. Mr Sibbald died after retirement and benefits were paid in accordance with the Trust Deed and Rules of the Scheme.

19. Mrs Sibbald’s reference to rule 7.1 is misplaced as this refers to lump sum death benefits payable on death in pensionable service.  Mr Sibbald was not in pensionable service when he died on 12 November 2001.

20. It is accepted that a lump sum of three times Death Benefit Salary is payable in certain circumstances if a deferred member dies.  However, Mr Sibbald was in receipt of a pension on the date of his death and therefore, the death in deferment rules do not apply.  The lump sum death benefit was calculated in accordance with Rule 7.2 (Death after Retirement and Death in Pensionable Service after Normal Retirement Date).   

21. Following the Siemens Pensions Strategy Committee meeting on 20 November the individual business verbally discussed augmentation but decided that there would be no alteration to benefits payable under the rules.

CONCLUSIONS

22. It is the timing of events surrounding her husband’s early retirement and then sudden death that has brought about this dispute.  Mrs Sibbald argues that as her husband was on 2 months certified sick leave just two days before his agreed early retirement date, that he was unfit for work at that time from the condition that ultimately caused his death and the Trustees should use their discretionary powers and consider him to have died in service rather than in retirement. The problem is that, despite the sick note it had already been arranged that his service was to end on 30 Septmeber2001. The sick leave did not override that. 

23. The Trustees quite rightly state that the death benefits must be paid in accordance with the rules.  As Mr Sibbald had agreed to redundancy his last day of service was agreed as being 30 September 2001.  Having elected to draw his pension from 1 October 2001, he was therefore a pensioner member when he died on 12 November 2001.  Consequently Mrs Sibbald’s benefits were awarded correctly from her husband’s death in retirement. 

24. I cannot see that the Trustees applied the rules incorrectly or had any alternative but to pay benefits on that basis. 

25. I cannot see either that the Trustees or the Employer failed to then consider exercising their discretion and there is therefore no maladministration on either’s part. 

DAVID LAVERICK

Pensions Ombudsman

29 September 2005
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