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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs BA Hughes

Scheme
:
BP Industrial Staff Pension Scheme (the Scheme)

Respondent
:
The Scheme trustees (the Trustees)

MATTERS FOR DETERMINATION

1. Mrs Hughes is aggrieved by the Respondent’s refusal to provide her with a dependant’s pension following the death of a member of the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULE 13(8)
3. Rule 13(8) of the Scheme Rules dated October 1973 says:

If a Member dies while in the Service or while an Expectant Pensioner or while in receipt of or entitled to a pension under the Pension Scheme and is not survived by a Widow or Female Dependant, the Trustees may at their discretion decide that any person (other than a Child) whom they deem to have been wholly or substantially dependent on the deceased Member at the date of his death for his or her maintenance and support shall be entitled to a pension commencing on the day following the death of the Member of such amount (not exceeding the amount of the pension which would have become payable under the foregoing provisions of this Rule to a surviving Widow of Female Dependant of the Member) and payable in such manner and for such period as the Trustees at their discretion shall determine.

MATERIAL FACTS
4.
Mr R Tallamy was a member of the Scheme from 4 March 1974 to 31 July 1988, when he retired. He received a pension from the Scheme from the date he retired until he died, on 9 August 2002.

5.
Mr Tallamy had never married and did not have any surviving family apart from Mrs Hughes, who is a distant cousin. In 1993 Mr Tallamy moved into Mr and Mrs Hughes’ home and continued to live there until he died. Mrs Hughes says that Mr Tallamy had initially contributed a large sum of money towards the purchase of the home, and that his pension from the Scheme was paid into her bank account to assist with mortgage repayments.

6. When Mr Tallamy died Mrs Hughes contacted the Scheme Trustees and requested payment of a female dependant’s pension. Such a pension is payable only if the female dependant has been so nominated by the member whilst the latter was still in service. No such nomination had been made by Mr Tallamy, although since he retired he had nominated Mrs Hughes and her husband for consideration as recipients of any lump sum or survivor’s pension.

7. Mrs Hughes then requested a dependant’s pensions under Rule 13(8).

8. The Trustees rejected Mrs Hughes application, on the basis that she did not fulfil the criteria set out in Rule 13(8). They said that Mrs Hughes was not wholly or substantially dependent upon Mr Tallamy at the date of his death for maintenance or support and that therefore she did not qualify under this Rule 13(8).

9. Mrs Hughes unsuccessfully appealed under stages 1 and 2 of the Scheme’s Internal Dispute Resolution procedures.

10. As part of the application procedure, Mrs Hughes had completed an Income and Expenditure form for the Trustees to consider. The total net income of the household was £1,105 per month before Mr Tallamy’s death. Of this monthly total, Mr Tallamy’s was said to provide £551. The joint monthly expenditure of the household was £837, of which £398.50 was attributed towards Mr Tallamy’s expenses. After Mr Tallamy’s death the total monthly expenditure of the household was reduced to £757. Mrs Hughes did not enter on the form the figure for the total monthly income after Mr Tallamy’s death.

11. The Trustees had also considered the expression of wishes form that Mr Tallamy had completed. Both Mr and Mrs Hughes were named in the form.

12.
Apart from completion of the Income and Expenditure form that the Trustees had considered, Mrs Hughes has not supplied evidence that she was financially dependent upon Mr Tallamy.
SUBMISSIONS
13. Mrs Hughes says that she is entitled to receive the dependant’s pension under Rule 13(8) because:

13.1. Mr Tallamy’s intentions were that she should receive benefits from the Scheme in the event of his death, which explains why he had named her in his expression of wishes form.

13.2. She is Mr Tallamy’s only surviving family member. He was an invalid and both she and here husband had cared for him. He was not living with them as a paying guest or lodger. She had provided for his every need.

13.3. She was awarded a burial grant of £1,200 from the Scheme, which indicates that she is entitled to a dependant’s pension.

13.4. Although she is now wholly dependent upon her husband’s income she was substantially dependent upon Mr Tallamy’s income, especially towards funding the loan that had been arranged in order to buy the home she had shared with her husband and Mr Tallamy. Mr Tallamy’s pension had been paid directly into Mrs Hughes’ bank account for this purpose.

13.5. Mr Tallamy’s input towards the cost of buying and running her home was substantial. Without Mr Tallamy’s income she and her husband were trying to meet these costs on reduced resources.

13.6. When the home they all shared had initially been purchased, Mr Tallamy had allocated a large sum of money towards the cost. She alone was covered by an insurance policy for the loan, not Mr Tallamy or her husband. This is why Mt Tallamy’s share of the repayments cannot be met.

13.7. The home that she and her husband now live in alone is being repossessed because, without Mr Tallamy’s pension or a dependant’s pension from the Scheme, she and her husband cannot afford the repayments on their home. Hence her substantial dependence upon Mr Tallamy under Rule 13(8).

13.8. The Trustees have never provided her with suitable reasons as to why she cannot receive a dependant’s pension under Rule 13(8).

14.
The Trustees say that Mrs Hughes is not entitled to a dependant’s pension under Rule 13(8) because:

14.1
The fact that Mr Tallamy named both Mr and Mrs Hughes in his expression of wishes form does not automatically entitle them or her to receive a pension from the Scheme in the event of Mr Tallamy’s death. This is clearly specified on the form. The Trustees take into consideration the person(s) who are named as beneficiaries, but if the named persons do not fall within the provisions of the Rules, they will not be able to receive benefits. The Trustees decided that neither of the persons named on the form were beneficiaries under the Scheme Rules, therefore no benefits were payable upon Mr Tallamy’s death. 

14.2. The burial grant that Mrs Hughes was given is a standard payment from the Scheme, which is routinely paid in the event of a member’s death. It is not an indicator that Mrs Hughes will receive a dependant’s pension from the Scheme.

14.3. Mrs Hughes was not substantially dependant upon Mr Tallamy under the provisions of Rule 13(8) because:

a. Rule 13(8) is intended to provide benefits, in the event of a deceased member not leaving a spouse or partner, to another person. This other person must prove that they were wholly or substantially dependent upon the deceased member. When applied correctly, Rule 13(8) is not intended to apply to a married couple, but to a single person who was dependent on the member for his or her maintenance or support. Mrs Hughes is a married and thus cannot be deemed to be dependent upon Mr Tallamy for her maintenance and support.

b. Rule 13(8) is not intended to benefit a married couple who place themselves in partial dependence on a Scheme member, as were the living arrangements of Mr and Mrs Hughes and Mr Tallamy.

c. A married couple who have their own household cannot come within the definition of being “wholly or substantially” dependent on a member for his or her maintenance or support.

d. Mr and Mrs Hughes did not join Mr Tallamy’s household as they already had their own. It was Mr Tallamy who joined their household, after they had established it. Thus, his position was more similar to that of a lodger or paying guest. 

e. Mr Tallamy was being cared for by Mr and Mrs Hughes. In return for the care and support they provided, he paid them from a financial arrangement they had all agreed upon. Although Mr and Mrs Hughes came to rely upon this arrangement and would like it to continue now that Mr Tallamy had died, it cannot. This is because under Rule 13(8) the arrangement does not make a married couple to be wholly or substantially dependent upon Mr Tallamy for their maintenance or support, only an individual person.

f. As an individual person, Mrs Hughes alone does not qualify as she is married. She should therefore look to her husband for maintenance and support, not Mr Tallamy. Thus, under Rule 13(8) she cannot receive a dependant’s pension. 

14.4. The Trustees considered the Income and Expenditure form completed by Mrs Hughes. Mrs Hughes had indicated that her and her husband’s living expenses had increased by £318.50 per month following Mr Tallamy’s death. However the dependant’s pension, if it had been payable, only amounts to £1,667 per year.

14.5. The Trustees had not been made aware of the situation regarding the repayments on the home loan or the imminent repossession of the house. However they had taken into account the £75 per month that Mr Tallamy had been paying towards the mortgage as shown on the Income and Expenditure form.

14.6.
Mrs Hughes application was considered properly on at least five occasions and the reasons for rejecting her application and appeals were fully explained to her. The dates of meetings that had been held were:

a. First Discretionary Committee meeting on 11 November 2002.

b. IDR stage 1 on 5 June 2003.

c. IDR stage 2 on 14 October 2003.

d. Second Discretionary Committee meeting on 14 October 2003.

e. Full Trustee Board meeting on 28 November 2003.

The Discretionary Committee concluded on 14 October 2003:

“ …. that the facts demonstrated that Mr Tallamy had required the services in the form of board and caring during the later part of his life and he had received these from Mr and Mrs Hughes. These services were remunerated through a system of payment upon which Mr and Mrs Hughes had built some reliance in managing their own household and which they wished should continue after Mr Tallamy’s death; 

that this reliance did not amount to a situation where Mr and Mrs Hughes could be said in the words of the Scheme Rules to be “wholly or substantially dependent on the Member at the date of his death for his or her maintenance and support. ….. indeed the words “his” or “her” appear to contemplate only a single person as the dependent and not a married couple;

that the original decision that the discretion of the Trustees should not be exercised in favour of granting a survivor’s pension to Mr and Mrs Hughes or either of them should stand.”

CONCLUSIONS
15. Whether the Trustees pay a pension to Mrs Hughes lies in their discretion. It is clear to me that in deciding whether to exercise that discretion the Trustees have misdirected themselves. Whether Mrs Hughes was wholly or substantially dependent upon Mr Tallamy for her maintenance or support is a question of fact. Clearly she was not wholly dependent on him as there was another income coming into the household. 

16. Prior to Mr Tallamy’s death the household had a monthly expenditure of £837, of which Mr Tallamy contributed £551. After his death, the household expenditure has dropped to £757 per month, but there has been a much greater drop in the gross income. As a matter of fact, Mrs Hughes was substantially dependent on Mr Tallamy. For the Trustees to have reached a contrary view was perverse.

17. As is clear from the note of the Trustees consideration they have introduced a variety of presumptions into their assessment as to whether Mrs Hughes was wholly or substantially dependent on Mr Tallamy. Some of these presumptions are said to be based on the Trustees view of what the Scheme as a whole aimed to provide; others are based on a belief that Mr Tallamy was more of a paying guest in the home of Mr and Mrs Hughes, than a member of the household and that they were not members of his household. I do not accept that this was the right approach to deciding whether Mrs Hughes was wholly or substantially dependent on him. 

18. There is nothing in the Rules of the Scheme which would preclude a married couple from receiving a dependant’s pension and yet the Trustees have expressed a contrary view. There is no factual or legal basis for the Trustees’ expressed view that a married couple cannot come within the definition of a dependant as set out in Rule 13(8). Nor is there any requirement for such persons to be sharing their household with the deceased or for him to be sharing his with the person claiming to be the dependant. 

19. Their present decision needs to be quashed.

20. This does not mean however that Mrs Hughes is entitled to receive a pension. There is no such automatic entitlement. All that I have so far decided is that, contrary to the Trustees assertion, the Trustees could lawfully provide a pension to her. Whether they should provide such a pension is a matter which lies in their discretion. But that discretion needs to be properly exercised and so far that has not happened.

DIRECTION
21. Within 28 days of this determination the Trustees shall reconsider and notify Mrs Hughes whether a dependant’s pension should be provided for her. Such reconsideration should be on the basis that Mrs Hughes was substantially dependent on Mr Tallamy at the date of his death.

DAVID LAVERICK

Pensions Ombudsman

1 September 2005
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