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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr M H & Mrs Y Sidebotham

Scheme
:
The Eastern Flue Lining Small Self Administered Scheme (the SSAS)

Respondent
:
James Hay Pension Trustees Limited (on behalf of Standard Life Trustee Company Limited) (James Hay) (Pensioneer Trustee)

MATTERS FOR DETERMINATION

1. Mr and Mrs Sidebotham have complained that they were incorrectly informed by James Hay that certain property owned by the SSAS could not be sold to them as individuals. Mr and Mrs Sidebotham argue that they have suffered considerable financial loss, together with distress and inconvenience, as a consequence.

2. The Pensioneer Trustee for the SSAS is Standard Life Trustee Company Limited. Since 1995, James Hay have provided out-sourced administration for Standard Life Trustee Company Limited and sign appropriate paperwork under a Power of Attorney. For convenience, reference to correspondence with James Hay in the following text includes (where applicable) correspondence with Standard Life Trustee Company Limited.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

History of the Property Purchase

4. According to Mr Sidebotham, the property in question is part of a purchase of farmland adjacent to their own residential property. The farmhouse was purchased using an interest-only loan, the two main fields being purchased outright by Mr & Mrs Sidebotham and the farm buildings and adjacent land being  purchased through the SSAS. Mr Sidebotham says that they could have raised the finance in other ways, had this been necessary. The farmhouse was converted to two cottages and these were later sold. Mr Sidebotham says that the sale was a consequence of the alleged incorrect information received from James Hay. He says that it was their intention to let out the two cottages until they reached age 75, whereupon the assets were to be sold to complement the annuities they expected to secure through the SSAS.

5. Mr & Mrs Sidebotham’s financial adviser at the time, Mr Murley (of Oaklands Investment Planning), wrote to James Hay in May 1991 concerning the setting up of the SSAS and the proposed purchase of the property. Among other things, he asked if there would be a problem if the Company (Eastern Flue Lining Systems Ltd) purchased the property in the first instance and before selling it to the SSAS once HMRC approval had been given. The Property was described as ‘a small farm holding consisting of a 4 bedroom farmhouse, extensive traditional brick and stone covered outbuildings and agricultural land currently used for cattle grazing covering approximately 6.5 acres’. The property was offered for sale by a Mr & Mrs W Smith.

6. Mr Murley wrote to James Hay on 20 June 1991 enclosing a ‘form of notice’ for the proposed purchase of property. He said that Mr & Mrs Sidebotham wished to complete the purchase by ‘no later than the 22nd of July 1991’. On the form, the date of purchase was given as 22 July 1991. On 3 July 1991, Mr Sidebotham in his capacity as Managing Director of the Company wrote to James Hay, responding to a query about  planning permission for the property. This had arisen as a result of a comment in a survey report, dated 25 June 1991, prepared by Woodrows, Surveyors and Estate Agents, as to whether planning permission would be forthcoming for the outbuildings to be used as workshops and storage. Mr Sidebotham said that the vendor had told him that use of the land was not limited only to agricultural use and there should be no problem with the Company using the outbuildings for storage.

7. Mr & Mrs Sidebotham’s current financial adviser has submitted a copy of the ‘Agreement of Sale’ for the property. The property is described as,

“All that piece of land containing 2.95 acres or thereabouts situated at … Farm … together with the outbuildings erected thereon shown edged blue on the plan annexed hereto”

The ‘Seller’ is shown as Mr & Mrs Smith and the Buyer is shown as ‘The Trustees of the Eastern Flue Lining Systems Pension Fund’. The ‘Agreement date’ is 5 July 1991. A deposit of £3,600 was paid and completion was to be by 31 July 1991 ‘or earlier by arrangement’. James Hay say that the deposit did not come from the Standard Life policies which were transferred to the SSAS.

8. James Hay have submitted two internal memoranda dated 5 July 1991; one concerning the withdrawal from the previous scheme (an executive pension plan also with Standard Life) and the other concerning the property purchase. With regard to the withdrawal from the previous scheme and a transfer to the SSAS, the memorandum notes that the transfer could not take place until the Trustee Account had been established and that they were working towards a deadline of 22 July 1991. With regard to the property purchase, the memorandum noted that it had been agreed that the Trustees of the SSAS would purchase the property and the bulk of the purchase price would be obtained from the transfer value from the executive pension plan. The memorandum also noted,

“Mr and Mrs Sidebotham have always maintained that should this small self administered pension scheme not get Revenue approval to take on board the property in question, that they intend to continue with the purchase using their own resources.”

9. James Hay notified HMRC of the property purchase on 20 December 1991

10. Woodrows produced a further valuation report in November 1994, valuing the property at £25,000 on the basis that planning permission was granted to use the outbuildings as workshops, offices and storage. A further valuation of £30,000 was produced in March 1997, on the basis that planning permission would be granted to convert the outbuildings to holiday homes.

11. Woodrows provided a further valuation report in August 2000. They noted that planning permission to use the former agricultural buildings for storage had been granted in 1992. Woodrows then referred to further planning permission, which had been granted in April 2000, to convert the redundant farm buildings into holiday lets. They went on to say,

“We have carefully considered the planning permission and the drawings referred to therein and have concluded that the cost of conversion will be very high. In practice, this will probably not be substantially less than for converting the buildings to permanent residential use, had such permission been forthcoming. The income which the converted holiday units would generate is limited, bearing in mind the short season in North Norfolk, and we believe that the conversion will prove barely viable. This is reflected in our valuation.”

Woodrows valued the property at £65,000.

12. In March 2002, Woodrows provided a valuation for the property (outbuildings and land). They noted,

“At the time of our last valuation, we considered the planning permission and the drawings … We concluded that the cost of conversion would be very high … We further concluded that the income … would be limited, bearing in mind the short season in North Norfolk, and felt that the conversion might not prove to be viable.

Since that date we have … been offering this property for sale … Prospective purchasers have investigated the viability of converting … and the cost has deterred many …

We have therefore reviewed our earlier valuation and have concluded that the current open market value … is at or about Fifty Five Thousand Pounds (£55,000).”

13. In April 2002, Mr & Mrs Sidebotham sold the two cottages, which had formerly been the farmhouse. They say that the owner of one of the cottages has subsequently obtained planning permission to build another cottage on their land and that this has further reduced the value of the remaining SSAS property.

Background to the SSAS

14. Mr & Mrs Sidebotham were trustees and members of the SSAS and directors of Eastern Flue Linings Limited. On 12 July 1991, Mr & Mrs Sidebotham signed a ‘Group Money Purchase Policy Request and Undertaking’ requesting the Standard Life Assurance Company to issue a group money purchase policy to take effect from 6 July 1991. On the same date, they also signed Trustees’ Resolutions to set up a bank account with Barclays Bank and appoint Standard Life Pension Funds Limited to provide documentation, actuarial and administration services; both with effect from 6 July 1991. HMRC Undertaking Form SF176(U) was signed by Mr & Mrs Sidebotham on 12 July 1991 and countersigned by Standard Life Trustee Company Limited on 22 July 1991. The commencement date of the SSAS was given as 6 July 1991 and the date of the first contribution as 22 July 1991. HMRC confirmed approval on 20 September 1995, with effect from 22 July 1991. The definitive Trust Deed was executed on 17 July 1991.

15. In March 2005, the SSAS was wound up and transfer values were paid into drawdown arrangements with another company.

Information provided by James Hay

16. In April 1999, Mr Murley wrote to James Hay. Among other things, he asked,

“The property owned by the scheme is a collection of out-buildings … Subject to planning permission, there is considerable development potential for these buildings which the Trustees are considering taking advantage of … they wish to clarify exactly what would and would not be allowed under SSAS rules.

Proposals under consideration are to convert the buildings to a series of small industrial work units to be let … however a complication arises from the fact that they have plans to sell [the Company] later this year, although they are not proposing to draw any pension benefits until at least 2004 (their 55th birthdays).

In order to make progress with this project they need to clarify the following points.

· Can all the development be funded through their pension fund?

· How does the scheme stand with regard to reclaiming VAT on material purchases?

· Would the development be able to commence and/or continue if they decided to sell [the Company] and cease making any further contributions to the SSAS?

· If they were to sell the Business for how long would the scheme be able to continue running.

· If the SSAS had to be wound up, could the property continue to be held under SIPP’s, and what are the implications for such a move.”

17. James Hay responded,

“With regard to the property development, the proposal would appear to provide potential for significant enhancement to the capital value of the property and can therefore proceed. However, before a final decision is taken regarding whether to proceed, I think it would be prudent for the Trustees to also consider the likely future of the Scheme … In response to your specific questions … I would respond as follows:-

· If the Scheme is able to use existing funds or a combination of existing funds, new contributions and borrowings, then the development can be undertaken within the Scheme … it will be possible for a joint development of the site to be made. Normally this would be with the Principal Employer … The joint development could not be undertaken with the members personally.

· …

· The Trustees’ ability to retain the property once the development has been completed is obviously tied in with the future of the Scheme … I do not see why work should not commence and the only aspect which the Scheme needs to consider is the marketability of the developed property if it has to be sold.

· … the property could be transferred “in specie” to one SIPP or be held jointly by two …”

18. James Hay wrote to Mr Murley on 2 May 2000 noting that Mr & Mrs Sidebotham had applied for planning permission for the property owned by the SSAS. They asked for clarification as to what the planning permission would be. Mr Murley responded on 4 May 2000 informing James Hay that planning permission had been granted for the buildings to be converted to holiday lets. He said that the buildings were up for sale along with other adjoining land and farmhouse owned by Mr & Mrs Sidebotham. James Hay sent Mr Murley a HMRC reporting form on 24 May 2000 and said,

“I would remind you that a Small Self Administered Scheme may not hold any type of residential property, to include holiday lets. In this respect, I would be grateful to receive your confirmation that the Scheme intends to sell these units, with Planning Permission, rather than developing these themselves.”

19. James Hay have provided a copy of a note of a telephone conversation between themselves and Mr Murley on 30 March 2001. The note states that Mr Murley advised James Hay that the Company was likely to be sold within the next two weeks and they discussed the impact on the SSAS. The note states,

“Can we see what date SSAS acquired its property. If it is before 15/7/91 it could be sold to member (subject to valuation).

New owners do not want to continue lease of SSAS property. I asked if the Company would be required to pay a surrender premium. T’ees should speak to a valuer for the above.”

20. James Hay say that they do not appear to have provided any further response to this query but a copy of a HMRC form dated 23 July 1991 was put on their file after the telephone note. This form shows the date of purchase of the property to be 22 July 1991 and James Hay suggest that this is why they took no further action at this point.

21. On 7 January 2002, Mr Murley wrote to James Hay informing them that the Company had been sold. He said that the property owned by the SSAS and previously rented to the Company remained unsold but was up for sale. Mr Murley explained that Mr & Mrs Sidebotham were considering transferring the SSAS assets into two SIPPs, which might involve transferring the property. Mr & Mrs Sidebotham wrote to James Hay on 5 February 2002 confirming their decision to transfer to two SIPPs. James Hay requested an update on the progress of the sale of the property in March 2002. In their letter, they mentioned that details of the sale would have to be submitted to HMRC within 90 days of completion and went on to say that they would have to ensure that ‘the party that [was] transacted with [was] not connected to the Scheme in any way’.

22. Mr Murley wrote to Mr & Mrs Sidebotham on 1 August 2002 explaining that he had heard from James Hay and they had raised the following concerns,

22.1. The survey had mentioned storm damage and the presence of asbestos sheeting,

22.2. The property was being offered for sale in conjunction with other property owned by Mr & Mrs Sidebotham and James Hay wished to ensure that there was no marriage of values,

22.3. The planning permission was for holiday lets which was not a permitted investment within a SIPP,

22.4. SIPP investment should be income producing and without tenants there would be no income.

Mr Murley said that he had been able to reassure James Hay regarding the marriage of values and had informed them that there was no intention to develop the holiday lets within the SIPPs. He went on to say that the problem areas were therefore the state of repair of the property and the presence of asbestos. Mr Murley said that, as it stood, the property was not acceptable for transfer to the SIPPs and James Hay would not proceed. He suggested that the repairs might be done and the asbestos removed and they could apply for a transfer at a later date but this might delay the sale of the property. Mr Murley concluded,

“In the circumstances I have to advise that either we abandon the SIPP idea altogether or wait until the property is sold, conduct a further Inland revenue GN11 test, and see if this can be done at a later date.”

23. Mr Murley has explained that, between March 2001 and March 2003, the property continued to be offered for sale. He has said that it was the collapse of a firm offer for the property which prompted Mr & Mrs Sidebotham to ask him to approach James Hay again to see if a dispensation might be sought for them to purchase the property.

24. On 13 August 2003, Mr Murley wrote to James Hay to complain that Mr & Mrs Sidebotham had been told that the property could only be bought by an unconnected third party. He said that they had recently been told that, because the property had been purchased by the SSAS in April 1991 and completed in July 1991, there was no restriction on the directors/trustees buying the property from the SSAS. Mr Murley said that Mr & Mrs Sidebotham could have bought the property from the SSAS two years earlier and saved all the interim costs of trying to sell to a third party. He went on to say they had also been forced to keep the SSAS open for longer and had thereby incurred unnecessary administrative costs. Mr Murley said he was writing to claim compensation, for the incorrect information, in the form of a rebate of the Scheme fees for 2002 and 2003, together with the costs incurred in previous unsuccessful attempts to sell the property.

25. On 14 August 2003, James Hay confirmed that, provided that the property had been bought by the SSAS prior to 5 August 1991, it was acceptable for Mr & Mrs Sidebotham to purchase it in a personal capacity.

26. James Hay wrote to Mr Murley again on 21 August 2003. They referred to the file note of the telephone conversation with Mr Murley on 30 March 2001. James Hay said that the information they had on their files indicated that the property had not been purchased until 22 July 1991 and they had therefore advised that the sale to Mr & Mrs Sidebotham was not possible. James Hay referred to their letter of 14 August 2003 and said that they had referred to 5 August 1991 in error and that the relevant date was 15 July 1991.

27. Mr & Mrs Sidebotham contacted James Hay and said that they had been advised that schemes approved before 5 August 1991 were able to sell property to members. They said that the SSAS had been established on 6 July 1991 and approved by HMRC on 22 July 1991. Mr & Mrs Sidebotham also sought clarification from HMRC.

28. James Hay also sought clarification from HMRC. They wrote to Mr & Mrs Sidebotham on 1 September 2003 enclosing a HMRC reporting form PS7012, ‘Small Self-Administered Scheme Investments: Land or Buildings’, and referred them to the notes, which accompanied the form. Note 6 stated,

“Assets held by the scheme since before 15 July 1991 may be sold to members of the scheme (including former members) and their relatives and to companies they control (either alone or together with relatives). All other transactions with such persons are prohibited, unless they are participating employers or companies associated with participating employers.”

29. On 8 September 2003, James Hay sent Mr & Mrs Sidebotham a copy of a letter they had received from HMRC (see paragraph 31) and suggested that they seek confirmation from their solicitor as to the date of the property purchase. Mr & Mrs Sidebotham informed James Hay that they had challenged the HMRC opinion because they considered it contrary to HMRC documentation and legal advice they had received. They referred to Regulation 8(2) of the SSAS Regulations (see appendix). Mr & Mrs Sidebotham also suggested that James Hay could have sought sanction for the sale of the property to them.

30. James Hay acknowledged Mr & Mrs Sidebotham’s letter and referred them to Regulation 8(1)(a) (see appendix).

HMRC’s View

31. HMRC wrote to James Hay on 5 September 2003 confirming that ‘it is not permissible for scheme assets purchased after 15 July 1991 to be sold to scheme members or connected parties’. They referred James Hay to Regulation 8 of the SSAS Regulations (see appendix) and paragraph 20.69 of the HMRC guidance notes (see appendix).

32. HMRC wrote to Mr Sidebotham on 24 September 2003. They said,

“The property in question became as asset of the scheme on 23 July 1991 and was therefore not held as an asset of the scheme before 15 July 1991 and so does not come within the category covered by our discrepancy (sic) powers.”

HMRC enclosed a copy of their guidance notes. Paragraph 2.23 of which stated,

“Regulation 11(2)(c) allows the trustees of a SSAS which was in existence but not approved as at 5 August 1991, to sell assets held by them before 15 July 1991 to a member of the scheme or connected person. A SSAS which was already approved as at 5 August 1991 is also permitted to sell pre-15 July 1991 assets to such persons by virtue of the exercise of our discretionary powers. In both cases the sale must take place on an arm’s length basis at full market value.”

33. On 25 September 2003, HMRC wrote to Mrs Sidebotham,

“I can confirm that if a property was purchased by a SSAS prior to The Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regulations (SI1991/1614) coming into force on 5 August 1991, then there would be no objection to its subsequent sale to a scheme member at full market value.”

34. Mr & Mrs Sidebotham sought further clarification from HMRC. HMRC wrote again on 20 October 2003,

“The point of contention here centres on the dates involved with the transitional arrangements allowed when the SSAS Regulations (SI 1991/1614) were introduced. Notwithstanding that the effective date of the Regulations was the 5 August 1991 the cut-off date for the transitional arrangements for investments already held was chosen as at the date that the Regulations were made on 15 July. So although the 5 August was indeed the date that the Regulations came into force the relevant date as far as these transitional arrangements was 15 July 1991.

Perhaps uniquely both the date of approval of this particular scheme and the investment in question took place between the date the Regulations were made and the date that they came into force. The scheme was approved in the 22 July 1991 and the investment in question made on 23 July 1991. This being the case paragraph 16(iii) of JOM 109 is in point.

The strict interpretation of this paragraph in relation to the circumstances here is that as the property was purchased on 23 July 1991, i.e. post 15 July 1991, it could not therefore be sold to a scheme member.”

35. Mr & Mrs Sidebotham submitted a letter from their advisers and asked HMRC to reconsider their opinion. HMRC responded on 29 October 2003,

“… I have referred it to our Technical Section for comment and they have responded as follows:

“As the Regulations (S.I.1991/1614) came into force with effect from 5 August 1991 all SSAS transactions to this date are governed by them. The Regulations do not themselves provide any exemptions and the transitional arrangements outlined in JOM 109 are an example of this Office exercising its discretionary powers. The use of the 15 July rather than 5 August reflected the date that the Regulations first came into existence.

Regulation 11 SI 1991/1614 enabled schemes that were being considered for approval, whose documentation contained provisions that were not in accordance with the Regulations to still gain full approval without having to amend their rules. It does not refer to schemes that had already gained full approval. Therefore by applying such provisions to existing schemes in the way that it was done was not contrary in any way, to what was stated in the Regulations. There was no overriding regulations regarding what is said in paragraph 16(iii) JOM 109.

If contracts were exchanged prior to the 15 July, as opposed to completion, this can be deemed to be the date that the property was purchased for the purpose of these transitional arrangements.”

I trust this fully explains the Revenue position.”

36. On 25 November 2003, Mr Sidebotham wrote to HMRC informing them that he had checked with the original conveyancing solicitor and that contracts had been signed and exchanged on 5 July 1991. HMRC wrote to Mr Sidebotham on 27 November 2003 informing him that, on the basis that contracts were signed and exchanged for the property on 5 July 1991, he could purchase the property.

37. In response to an enquiry from Mr & Mrs Sidebotham’s current financial adviser, Mr Harrison, HMRC confirmed that any proposed sale of a scheme asset would have to be done at the current market value. They went on to say,

“This issue concerns connected party transactions and in particular the ability of a SSAS member to acquire an asset (in this case property) from the scheme trustees. As you are probably aware purchases of SSAS assets by scheme members are generally prohibited by regulation 8 of the 1991 SSAS regulations. However there are transitional arrangements in force whereby assets held by SSAS’s before 15 July 1991, can be sold to a member of the scheme or connected person and this is explained in paragraph 2.23 of our SSAS Guidance Notes. This in turn raises the issue of precisely when a scheme asset is regarded as having been acquired by the SSAS trustees and of course, in relation to property, is not entirely a straightforward manner. The view we have taken virtually from the introduction of the regulations, is to treat property transactions as “pre-regulation” if contracts were exchanged before 15 July 1991 (as opposed to completion)”

James Hay’s Response

38. Following further correspondence with Mr Murley, James Hay reiterated their view that the information they had given concerning the sale of the property to Mr & Mrs Sidebotham had been correct. They referred to HMRC guidance notes, paragraph 2.23, which stated,

“a SSAS which was already approved as at 5 August 1991 is also permitted to sell pre 15 July 1991 assets to such persons by virtue of the exercise of our discretionary powers”

James Hay said that HMRC had exercised discretion in favour of Mr & Mrs Sidebotham because contracts had been exchanged for the purpose of the property purchase on 5 July 1991. James Hay said that they had been unaware of this but, had they been, they would have pointed out to Mr & Mrs Sidebotham and to HMRC that this was irrelevant. James Hay said that the exchange of contracts pre-dated the SSAS trusts and could not have been undertaken by the Trustees in such capacity.

39. James Hay referred to the members’ application forms, which stated that membership was to commence on 6 July 1991. They acknowledged that 6 July 1991 had been quoted as the SSAS’ commencement date but suggested that it had no legal relevance. James Hay went on to say,

“From the Inland Revenue’s perspective, whilst a Trust may have been established it does not really “exist” until a contribution has been paid into it and as you will see from the application to the Inland Revenue this was 22 July 1991 and this was the date from which the Inland Revenue granted approval … It could therefore be argued that the Trust did not really exist therefore until 22 July 1991 in which case of course, as this post dates 15 July 1991, the asset could not have been deemed to have been held by the Trustees prior to 15 July 1991.

Further supporting documentation is in fact the Trust Deed itself for although this quotes “a starting date” of 6 July 1991, it was not executed until 17 July 1991 – again post dating the critical date of 15 July 1991 …

… the Trust did not exist at all until 17 July 1991 and certainly had no assets until 22 July 1991 and therefore the Inland Revenue’s agreement with Mr Sidebotham that the property could be “deemed to be held by the Trustees prior to 15 July 1991” is not in fact correct though clearly we do not propose to revert back to the Inland Revenue to acquaint them with these facts.

In all of the circumstances … I believe our interpretation of the Regulations is correct and whilst this may appear to be at odds with the view taken eventually by the Inland Revenue in exercising their discretion leads me to conclude that no liability rests with this company.”

40. Mr Murley suggested that funds (£58,000) had been transferred to the SSAS prior to 22 July 1991 from an executive pension plan and £55,000 of this had been used to purchase the property. He said that a special contribution of £18,000 had been paid into the executive pension plan in March 1991 to ensure that sufficient funds were available for the purchase. Mr Murley suggested that, since the date of the ‘conveyance of the property to the SSAS’ was 6 July 1991, the funds must have been in place before this date.

41. James Hay reiterated their view that the SSAS did not exist until the Trust Deed had been signed and a contribution paid unto the scheme. They pointed out that the deed was signed on 17 July 1991 and the first contribution paid on 23 July 1991. James Hay said,

“Irrespective therefore of whether or not Mr and Mrs Sidebotham exchanged contracts for the purchase of the land on 5 or 6 July (both dates appear in correspondence) they could not have been doing so in their capacity as Trustees of the Scheme and whilst the Inland Revenue have exercised their discretion in this matter I do not accept that incorrect information was passed either to you or to Mr and Mrs Sidebotham by this company.”

42. Mr Harrison (on behalf of Mr & Mrs Sidebotham) has submitted a copy of the ‘Agreement of Sale’ for the property. The property is described as,

“All that piece of land containing 2.95 acres or thereabouts situated at … Farm … together with the outbuildings erected thereon shown edged blue on the plan annexed hereto”

The ‘Seller’ was shown as a Mr & Mrs Smith and the Buyer is shown as ‘The Trustees of the Eastern Flue Lining Systems Pension Fund’. The ‘Agreement date’ is 5 July 1991. A deposit of £3,600 was paid and completion was to be by 31 July 1991 ‘or earlier by arrangement’. James Hay say that the deposit did not come from the Standard Life policies which were transferred to the SSAS.

43. Mr Harrison has also referred to the Deed of Execution, which shows a ‘Starting Date’ of 6 July 1991. The ‘Date of Execution’ is 17 July 1991. He has also submitted a copy of the first invoice from Standard Life for the administration of the SSAS, which quotes a ‘Tax Point’ of 10 July 1991.

44. HMRC have confirmed that they were aware of the date the Deed of Execution and the date the SSAS commenced when they advised that the property could be sold to Mr & Mrs Sidebotham. They state that the evidence on their file shows that the exchange of contracts had the buyer shown as the Trustees of the SSAS.

Mr & Mrs Sidebotham’s Claim for Compensation

45. Initially, Mr Murley wrote to James Hay suggesting a full rebate of the SSAS fees for 2002/03 and 2003/04 on the grounds that the SSAS funds would have been transferred to Mr & Mrs Sidebotham’s SIPPs a year earlier. He also said that Mr & Mrs Sidebotham had sought legal advice and had been informed that they had a strong case for seeking additional compensation.

46. In subsequent correspondence, Mrs Sidebotham suggested a projected financial loss ‘in excess of £2,000,000’.

47. In a further letter to James Hay, Mr & Mrs Sidebotham said that, if they had been able to buy the property, they would have been able to create two cottages for letting, which would have generated an annual income of £14,000, and they would have been able to sell the cottages later at a much higher value. They asked that they be compensated for the ‘misadvice’.

48. It has also been suggested that the stress caused by the dispute with James Hay was a contributing factor to Mr Sidebotham’s heart attack in February 2004 and he has submitted a GP’s letter to this effect.

49. Mr and Mrs Sidebotham suggested that the trust be ‘wound up’. James Hay responded by explaining that HMRC would not permit the trust to be broken up and that they would not agree to be party to such action. They also explained that the tax consequences of such action would be a 40% charge on the value of the assets and a personal charge on Mr & Mrs Sidebotham, probably at 40%. Following an enquiry from Mr & Mrs Sidebotham, HMRC confirmed that any unauthorised withdrawal from the SSAS would be subject to a tax charge.

50. James Hay have challenged Mr & Mrs Sidebotham’s claim for compensation. They suggest that the claim for future investment loss is hypothetical and point out that the property had been offered for sale unsuccessfully for a number of years. James Hay also refer to the opinion expressed in the valuation reports to the effect that the development of the site would not be financially worthwhile.

51. Mr & Mrs Sidebotham have submitted an itemised claim for compensation amounting to £2,295,687.30.

52. According to Mr Harrison, the site was originally purchased as a complex with a view to developing it at a later stage. He states that residential planning permission had been granted for the two cottages and this could have been transferred to the outbuildings. Mr Harrison suggests that, once the outbuildings had been completed, Mr & Mrs Sidebotham could have gained planning permission back for the cottages. He states that being told that they could not purchase the outbuildings destroyed their overall plan and rendered the outbuildings ‘a dead loss’ for development. Mr Harrison explains that they then decided to sell the two cottages and to try and sell the outbuildings as commercial property, which is less lucrative.

SUBMISSIONS

Mr & Mrs Sidebotham

53. Mr & Mrs Sidebotham’s submissions are summarised as follows;

53.1. The deed was not executed until 17 July 1991 because of delays on the part of James Hay/Standard Life.

53.2. They have suffered financial loss in excess of £2,000,000 as a consequence of ‘misadvice’ from James Hay.

53.3. James Hay failed to ask sufficient questions and failed to obtain appropriate information when asked if Mr & Mrs Sidebotham could purchase the property from the SSAS.

53.4. HMRC allowed them to purchase the SSAS property on the basis of the rules governing SSAS schemes rather than as any special dispensation.  They refer to paragraph 16 of Memorandum 109.

53.5. They feel that all parties are ‘passing the buck’.

James Hay

54. James Hay’s submissions have been summarised as follows;

54.1. The Member Trustees are defined as Managing Trustees and the assets of the SSAS are held in the name of the Managing Trustee. In order to comply with HMRC’s requirement that the pensioneer trustee be joint owner of all assets, Standard Life Trustee Company register a Caution at the Land Registry.

54.2. James Hay are unable to say when the property was ‘transferred’ to the SSAS because it has never been treated as transferred. They suggest that the whole plot was subject to one exchange of contracts in Mr & Mrs Sidebotham’s names and that it could be argued that the SSAS then acquired the property in question from Mr & Mrs Sidebotham.

54.3. James Hay acknowledge that, in August 2003, they said that, since the property had been held prior to 5 August 1991, it could be sold to Mr & Mrs Sidebotham but point out that they corrected this advice within a week.

54.4. There were no ongoing enquiries concerning the sale of the property to Mr & Mrs Sidebotham between March 2001 and March 2003.

54.5. It was not their role to seek clarification from HMRC. James Hay say that they were never made aware of Mr & Mrs Sidebotham’s intentions to develop the whole site and had no reason to pursue HMRC on this point.

CONCLUSIONS

55. Mr & Mrs Sidebotham’s complaint is that James Hay incorrectly advised them that it was not possible for them to purchase property from their SSAS. No evidence has been offered which suggests that the possibility of Mr & Mrs Sidebotham purchasing the property was raised with James Hay any earlier than March 2001. The original purchase was not influenced by any statement from James Hay concerning subsequent sales or purchases.

56. The earliest date on which the SSAS could be said to have come into existence is 6 July 1991. I note James Hay’s submissions that the Deed of Execution is dated 17 July 1991 and that the first contribution was not received until 22 July 1991. However, the commencement date is quoted elsewhere as 6 July 1991, including in the Deed itself.

57. HMRC have decided to exercise their discretion on the basis that the property was acquired by the SSAS at the date of exchange of contracts (5 July 1991) rather than completion which took place on 22 July 1991. I note that the SSAS was not in existence at the date of the contract despite Mr & Mrs Sidebotham purporting to act as Trustees as at that date. Mr & Mrs Sidebotham have referred me to paragraph 16 of Memorandum 109. Memorandum 109 is not a statutory document; it sets out the way in which HMRC propose to exercise the discretion it has to approve a scheme under certain circumstances.

58. When James Hay were first approached about Mr & Mrs Sidebotham purchasing the property from the SSAS, the information available to them indicated that the property had been acquired by the SSAS on 22 July 1991.  Had that been true, their response would have been correct, i.e. such a purchase would not be possible.  Such a response is in line with the guidance provided in Memorandum 109.  I am not minded to find that there has been maladministration in this respect on the part of James Hay.

59. Equally, I do not think it would be reasonable to have expected James Hay to anticipate that HMRC would take the view that the property had been acquired by the SSAS before the SSAS existed. Having given their answer, on the basis of the information available to them, it was not unreasonable for James Hay not to have pursued the matter further with HMRC. On the face of it, they had given an answer which conformed with the advice issued by HMRC.

60. Having concluded that there has been no maladministration on the part of James Hay, I do not need to consider the claim for compensation. I observe however that the claim is in large part based on a belief that Mr and Mrs Sidebottom could make a profit from a conversion of the property to holiday letting and that the evidence from the valuers is that this was not a viable project.

61. Mr & Mrs Sidebotham’s feel that James Hay is ‘passing the buck’.  However, they have made an allegation specifically against James Hay which is entitled to defend its position and is not responsible for the actions of other parties.

DAVID LAVERICK

Pensions Ombudsman

31 July 2006

APPENDIX

HMRC Memorandum 109

62. HMRC published Memorandum 109 in August 1991 to provide further guidance as to the manner in which they were likely to exercise its discretion in the approval of Small Self Administered Schemes. Memorandum 109 referred to The Retirement Benefit Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regulations 1991 (SI1991/1614), which were made on 15 July 1991 and came into force on 5 August 1991. HMRC said that the purpose of Memorandum 109 was to highlight the main points of the Regulations and to explain some aspects of HMRC practice in relation to small self-administered schemes. Memorandum 109 then set out the definition of a small self-administered scheme, certain requirements as to a pensioneer trustee and certain restrictions on HMRC’s discretion.

63. Paragraph 16 stated,

“New schemes and schemes not yet approved

(i) From 5 August 1991, the date on which the Regulations came into force, the SFO cannot approve a SSAS unless its governing documentation takes account of the requirements of the Regulations.

(ii) However, as a transitional measure a SSAS established before, but not approved by, 5 August 1991 may retain investments made before 15 July 1991 provided they are acceptable under previous SFO practice. Such investments may be disposed of by the trustees in due course to whoever they wish (including scheme members and their relatives) provided that the disposal is on an arm’s length basis at full market value … The scheme rules must be amended to take account of the Regulations, before approval can be granted.

Existing approved schemes

(iii)
… SSAS approved before 5 August 1991 have 3 years from that date to amend their rules to accord with the Regulations … Investments made before 15 July 1991 may be retained provided they are acceptable under previous SFO practice. Such investments may be disposed of by the trustees in due course to whoever they wish (including scheme members and their relatives) provided that the disposal is on an arm’s length basis at full market value …”

The Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regulations 1991 (SI1991/1614)

64. Regulation 8 provides,

“Provisions as to transactions with scheme members and others

(1) The description of provision specified in this regulation is a provision to the effect that the trustees of the scheme in their capacity as such shall not directly or indirectly purchase, sell or lease any asset –

(a) from or to a member of the scheme or a person connected with him, other than an employer in relation to the scheme or any company associated with that employer, or

(b) from or to an employer, or any company associated with that employer, except in accordance with paragraph (2).

(2) A purchase, sale or lease is in accordance with this paragraph only when it is made –

(a) after the trustees have obtained independent professional advice in writing, and

(b) in accordance with that advice.

(3) For the purpose of this regulation –

(a) a purchase by the trustees shall not be regarded as a purchase indirectly from a member of the scheme, or a person connected with him, if the purchase by the trustees took place three years or more after the sale by the member or person connected with him; and

(b) a sale by the trustees shall not be regarded as a sale indirectly to a member of the scheme, or a person connected with him, if the purchase by the member or person connected with him took place three years or more after the sale by the trustees.”

Regulation 11 provides,

“Schemes awaiting approval

(1) Where at the date of coming into force of these Regulations a scheme which is a small self-administered scheme is in existence and either –

(a) has not yet been submitted to the Board for approval, or

(b) is before the Board for approval,

the Board shall not be prevented from approving it by virtue of section 591 of the Act by reason only that it contains a provision or provisions of a description specified in any of sub-paragraphs (a), (b) and (c) of paragraph (2).

(2) The description of provisions specified in this paragraph is –

(a) a provision which authorises the trustees of the scheme to retain an investment of a description mentioned in sub-paragraph (a), (b) or (c) of regulation 5(1) which is held by them immediately before the day on which these Regulations were made;

(b) a provision which authorises the trustees of the scheme to continue to lend money, or retain shares in any employer or any company associated with that employer, which was being lent or held by them immediately before the day on which these Regulations were made, where at the time the money was first lent or the shares were acquired the aggregate referred to in paragraph (1) of regulation 7 exceeded the figure specified in paragraph (2) of that regulation, but did not exceed the figure specified in paragraph (3) of that regulation, notwithstanding that the loan was made or the shares were acquired during the period of two years from the date on which the scheme was established;

(c) a provision which authorises the trustees of the scheme to sell assets held by them immediately before that date to a member of the scheme or a person connected with him.” 
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