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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs B Hall-Archer

	Scheme
	:
	The NHS Injury Benefits Scheme (the "Scheme")

	Respondent
	:
	The NHS Pensions Agency (the "Agency")


MATTERS FOR DETERMINATION 

1. Mrs Hall-Archer says that the NHS Pensions Agency incorrectly failed to award her Injury Benefits following an accident at work in April 1989.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT REGULATIONS

3. The NHS Injury Benefits Regulations 1974.

3 - (1) Subject to regulation 14, these regulations shall apply to any person who, while he - 

(a) is in the paid employment of an employing authority for the whole of for part only of his time; or

(b) …

(c) …

(i) suffers an injury in the course of his employment; or

(ii) suffers an injury which is attributable to the duties of his employment; or

(iii) contracts a disease to which he is exposed by the nature of his employment

(2) These regulations shall not apply to any person in relation to an injury or disease wholly or mainly due to, or seriously aggravated by, his own culpable negligence or misconduct.

4 - (1) Benefits in accordance with this regulation shall be payable by the Secretary of State to any person to whom regulation 3(1) applies whose earning ability is permanently reduced by more than 10 per cent, by reason of the injury or disease…

MATERIAL FACTS

4. Mrs Hall-Archer was born on 2nd May 1948. She was employed as a Nursing Auxiliary at the Queen's Medical Centre ("QMC"), Nottingham. In April 1989 it is alleged that she hurt her knee on a bed whilst working on a ward. Mrs Hall-Archer says that she reported the incident to a staff nurse, who gave her two pain killers and said she would note it in the accident book. In the event, no entry was made in the accident book at the time and two days later Mrs Hall-Archer went on holiday to Jamaica. 

5. On her return from holiday she reported for work but because she was still in pain, was sent to A&E at QMC where an x-ray was carried out, showing some soft tissue swelling but no fracture or arthritis. There is a note on the Casualty Officer’s report sheet dated 26 April 1989 that the accident had taken place in the Caribbean. The evidence is unclear as whether this note was made then or added at some later time.

6. Over the course of the next month she was examined several more times, and on 4 May was prescribed, a non-steroidal anti-inflammatory drug (NSAID), Ibuprofen, that seemed to alleviate Mrs Hall-Archer's pain. In an open letter dated 24 June 2003, her GP notes that GI bleed is a well documented complication of non-steroidal anti-inflammatory therapy.

7. At the end of July 1989 Mrs Hall-Archer suffered a gastro-intestinal bleed. Her GP reported in a letter dated 13 January 1994 addressed to the NHS Pensions Agency that as a result of this she became hypotensive and subsequently developed left hemiplegia. An endoscopy carried out on 4 August 1989 revealed multiple superficial ulcers. In September 1989 she complained of blurred vision in her left eye, and heaviness and weakness on the left side of her body. These symptoms persisted. A CAT brain scan in July 1990 showed no abnormality.

8. Mrs Hall-Archer's employment was terminated on grounds of ill health on 31 December 1989 following an extended period of sickness leave. She commenced receiving her NHS pension benefits with effect from 13 June 1990.

9. During April 1992 legal action was commenced against her former employer who she claimed to be responsible for the injury to her leg and also in their capacity as providers of medical treatment to her. The proceedings were discontinued in March 1993.

10. In March 1993 Mrs Hall-Archer wrote to the NHS Pensions Agency applying for Injury Benefits. She said that, prior to this, she was not aware of the Scheme.

11. The NHS Pensions Agency arranged for Mrs Hall-Archer to be examined by Mr A M Whiteley (a Consultant Neurologist). His report dated 24 November 1993 included Mrs Hall-Archer's relevant medical history. He reported that Mrs Hall-Archer told the consultant that she had suffered a stroke, though the scan referred to above had not shown evidence of this.

12. Mr Whiteley's report continued as follows:

Persisting symptoms

She has weakness in the left arm and leg. The right side is normal. She has reduced vision in the left eye. She has persistent headaches. She is short of breath. She walks using elbow crutches. She has pain in her knees. She feels depressed. She is mildly incontinent of urine. She takes a Ventolin inhaler, Sodium Valproate, Cimetidine and distalgesic. She lives with her son who is 25. She doesn't go out much or have much of a life. She doesn't go shopping. She doesn't drive and hasn't been on holiday.

Examination

She can feel nothing on the left side of the body involving the face, arm and leg; that is no light touch, pin prick, vibration or joint position sense.

It is difficult to test power but I couldn't detect any obvious organic weakness. The muscle tone is normal. There is no muscle wasting, the reflexes are all equal and the plantar responses are flexor.

She has reduced visual acuity in the left eye but it is difficult to assess. The acuity in the right eye is relatively is relatively normal, but again it is impossible to test. Testing the left eye separately she seems to have a complete visual field loss. The right eye has a visual field. With both eyes opened she has a left hemianopia.

The cranial nerves are normal. Her speech is slurred.

She has a painful frozen left shoulder and painful knees, particularly the left with crepitus on both sides.

She is sixteen and a half stone, being 5 foot 8 inches tall. General medical examination is normal. The cardiovascular system is unremarkable.

She walks with a right elbow crutch. She walks with her left leg in front, the right leg up behind it.

Opinion

I'm afraid I can't say that her present medical state is due to an accident while working in the National Health Service.

There is evidence that she did injure her knee at the beginning of April 1989. It wasn't until two weeks later that she went to Casualty, when the pain was getting worse. To my mind that implied that there was some perhaps underlying joint disturbance rather than trauma causing symptoms. She was followed up for3 weeks, during which time she got a lot better. She was taking non-steroidal anti-inflammatories.

There then seems to be a three month gap before she had a gastrointestinal haemorrhage. I am not sure then that any pain in the knee could be attributable to the injury or merely to osteo-arthritis from which she suffers.

I have no evidence that she was taking non-steroidal anti-inflammatory drugs.

There is no doubt that she had a gastrointestinal haemorrhage with multiple erosions, which is consistent with non-steroidal anti-inflammatory ingestion. Her haemoglobin went down to 6, but she was quickly treated and the haemoglobin brought up to a safe level.

When she left hospital she had no neurological signs or symptoms and at that time hadn't suffered from the alleged strokes. When she went out of hospital she was not anaemic.

A month later she reported blurred vision in the left eye and heaviness on the left side. The doctor who examined her then could find no weakness but found some sensory loss. Three weeks later she had a weakness in her left side. This implied that if she had a stroke it developed after she left hospital when she was not anaemic. In that case, a gastrointestinal bleed can't be the cause of the stroke.

I am not sure she has had a stroke. On examination now she has a sensory loss on the left side of the body which to my mind is non-organic but functional. She has a weakness on the left side of the body, again, which to my mind is not organic but functional. There are no hard signs of a stroke. The CT Brain scan was normal showing no evidence of a stroke.

The eyes themselves are characteristic of hysteria. She has a complete loss of vision in the left eye and a hemianopia (blindness in half the visual field) with both eyes open which is a non-organic functional finding.

She does have many other symptoms. There is quite definitely osteo-arthritis of both knees, the left more than the right and she has a frozen left shoulder. These conditions can lead to pain and immobility."

13. On 31 December 1993, the Agency wrote to Mrs Hall-Archer as follows:

"Our Medical Adviser has considered the medical evidence on your file and the report sent by Mr Whiteley after you visited him at the University Hospital on 28 November 1993 and has decided that you are not entitled to be considered under the National Health Service Injury Benefits Regulations."

14. There was a further consideration by the Agency of Mrs Hall-Archer's application following a letter of support from her GP and a request by her to ensure that the A&E notes had been fully reviewed, but in June 1994 the Agency confirmed their earlier decision. 

15. On 28 March 1996, Mrs Hall-Archer again asked the Agency to review their decision and enclosed a letter from her GP dated 21 March 1996 detailing the occasions on which he had cause to see Mrs Hall-Archer with regard to her knee between June 1989 and February 1996.

16. Following receipt of this request and the GP's letter, the NHS Medical Adviser wrote to the Agency on 11 June 1996:

"Title is accepted for the left knee injury. The reduction in earnings resulting from this alone will need to be considered re: banding."

Mrs Hall-Archer was advised accordingly.

17. The Agency asked Mrs Hall-Archer's employer (QMC) to submit form AW13 'Application for Permanent Injury Allowance', but the employer were unwilling to do this because of had doubts about whether she injured her knee at work or whilst on holiday in the Caribbean.

18. On 4 March 1997 the Agency wrote to Mrs Hall-Archer setting out their view that there was insufficient evidence that the injury to her knee had occurred at work for them to proceed with her claim.

19. The Agency followed this up with a further letter to Mrs Hall-Archer dated 25 April 1997.

"I am writing to you about your application for benefits from the Scheme.

The Scheme has now received a reply from Dr Patrick [Mrs Hall-Archer's GP]. Whilst it confirms a knee injury it does not provide any evidence that the injury occurred at work. I should stress that the Injury Benefits Scheme is run by independent Administrators and Doctors and our assessment can only be based on the evidence that is available to us.

The basic evidence is that;

1. There was no accident report completed.

2. The casualty officer at the time [ ], states in her report that the accident happened in the Caribbean.

3. Mr A M Whiteley, a Consultant Neurologist, states in his report of the 24th of November 1993 that, "I'm afraid that I can't say that her present medical state is due to an accident while working in the NHS."

There is evidence that she did injure her knee at the beginning of April 1989. It wasn't until two weeks later that she went to Casualty, when the pain was getting worse. To my mind that implied that there was some perhaps underlying joint disturbance rather than trauma causing symptoms…there is quite definite osteo-arthritis of both knees." This suggests that even if the Scheme was satisfied that your injury did occur at work the expert medical opinion is that it would not have caused the deterioration in your general health.

To summarise I am sorry to tell you that you are not entitled to benefits from the Injury Benefits Scheme and the Scheme can no longer consider your application on the information available."

20. Matters then went into abeyance for several years. However, in May 2002, Mrs Hall-Archer made a fresh application for payment of Injury Benefits. She obtained a letter from her GP, Dr P R Patrick in support of her case. In an open letter dated 19 September 2002 he said:

"…Here the story gets even more complicated in that she was given Ibuprofen which is a common and standard medication and treatment for soft tissue injury. Unfortunately she was one of a small number of people who had a gastro-intestinal bleed as a result of her therapy, i.e., the Ibuprofen, and subsequently suffered a left hemiplegia…

The patient feels that if she had not suffered the original trauma to her left knee, whilst she may have subsequently developed mild arthritis in her knees, she would not have attended A&E, would not have taken Ibuprofen and would not therefore have had her GI bleed and subsequent stroke that followed. I too would support her in this chain of events…"

21. Following three Appeals and consequent reviews, the NHS Pensions Agency wrote to Mrs Hall-Archer on 17 February 2003:

"… The Decision
In my role as the Agency's Senior Appeals Manager I have considered  your appeal in conjunction with the Scheme's Senior Medical Adviser. As a result, it is accepted that your knee injury sustained in 1989 happened at work and is attributable to your NHS employment. However this decision does not extend to your other conditions of osteo-arthritis of both knees and stroke. Any benefits payable will therefore be calculated solely in relation to your knee injury sustained in April 1989.

Reason for the decision

After very thoroughly reviewing all of the information available, including the letter from your GP, Dr Patrick, dated 19 September 2002, the Senior Medical Adviser had advised,

The applicant's [claimed] condition (stroke) cannot be attributed to her NHS duties in that the index event described caused soft tissue damage to the tissues lateral to her left femur and would have caused short-term, local difficulties. This injury is separate from the bilateral osteo-arthritis of the knees.

Mrs Archer's General Practitioner has presented a letter in support of his patient. Dr Patrick is repeating a chain of events that leads from knee injury to a stroke via a mechanism, which has already been discounted by a Consultant Neurologist in 1993 (Mr A M Whiteley's report dated 24 November 1993). The GP letter therefore does nothing to change the concern that the pattern of events is not supported by the facts of the case.

There is no evidence that Mrs Archer was taking non-steroidal anti-inflammatory drugs in the three months prior to the episode she describes as a stroke. There is no evidence that she had a stroke in September 1989, the CAT scan was negative and the Consultant Neurologist stated that there was no hard signs of a stroke, in his opinion Mrs Archer had a  sensory loss on the left side of her body which was non-organic.

After carefully considering all of the available information and advice and comments of the Senior Medical Adviser, I have to say that I can find no reason to disagree with anything he has said. I therefore support his view that your knee injury alone is accepted as attributable to your NHS employment.

22. Having concluded that Mrs Hall-Archer's knee injury was attributable to her NHS employment, the second stage of the process was to establish if as a result of that injury she had suffered a Permanent Loss of Earnings Ability. Dr Ewan of Schlumberger Sema (the Agency's medical advisers) advised that Mrs Hall-Archer's permanent reduction in earning ability was 10% or less which under the rules meant that no benefit was payable.

Dr Ewan wrote:

"…For the purposes of assessing her permanent loss of earnings ability she was assessed by a disability analyst on 15/4/03. The examining doctor could not detect any symptoms or signs that could refer specifically to the soft tissue injury to her left knee. The clinical picture is dominated by the effects of her functional difficulties which she relates to her having had a stroke, and also to her osteoarthritis. She presents a picture of widespread disability. However, from the soft tissue left knee injury itself it is assessed that there is no remaining impairment or restriction and that she has therefore no permanent loss of earnings ability."

23. The NHS Pensions Agency conveyed the Medical Adviser's findings to Mrs Hall-Archer in their letter dated 9 May 2003:

"After careful consideration of the medical evidence on behalf of the Agency, the Scheme's medical advisers have assessed you as having suffered a reduction in earnings ability of 10% or less because of your work related injury / condition. This means that you are not entitled to payment of any of the Scheme benefits because the Scheme's medical advisers have advised that you can earn (or will be capable of earning) in excess of 90% of the salary you were earning prior to leaving the NHS…" 

24. Mrs Hall-Archer appealed. Her medical evidence was reviewed by Dr Yeates of Schlumberger Sema who advised:

"all information available has been considered with regard to appeal against band 1 given for Permanent Injury Benefit. The soft tissue injury sustained to her left knee in April 1989 has been accepted as being attributable to her NHS employment. Hence the causation criterion needed for Permanent Injury Benefit has been met This injury alone would not have prevented her from returning to her duties as a nursing auxiliary. Hence little or no reduction in earning capacity would be expected as a result of this injury i.e. Band 1. The comments made by the applicant in her hand written letter of 13/5/03 intimated that the weakness of her left side was related to the accident in April 1989. The medical evidence does not confirm this and in Dr A M Whiteley's report of 24/11/93 it is noted 'I'm afraid I can't say that her present medical state is due to an accident while working in the NHS'. It was suggested at that time there was no evidence of a stroke and concludes 'she does have many other symptoms. There is quite definite osteoarthritis of both knees, the left more than the right and she had a frozen left shoulder.' The left-sided weakness, osteoarthritis of the knees, visual problems and frozen left shoulder can not be attributed to her NHS employment. The previous report of 8/5/03 is valid and the soft tissue injury of the left knee which is attributable to her NHS employment would not be expected to cause a greater than 10% reduction in earning ability i.e. band 1.

The report of Dr Whiteley Consultant Neurologist dated 24/11/93 illustrates the multiple physical problems present in this case." 

25. The Agency wrote to Mrs Hall-Archer on 12 June 2003, confirming the decision that, because the reduction in earning ability was 10% or less, no benefits were payable. They quoted Dr Yeate's advice and noted that in assessing permanent reduction of earning ability they did not take into account age, job availability or disinclination to the employment; they considered earning ability only.

26. Mrs Hall-Archer was not satisfied with the conclusions reached and made a second appeal enclosing a supportive letter from her GP.

27. The Agency wrote to her with the findings of their review on 7 August 2003 quoting the medical advisers advice :

"all the medical information has been reviewed again, in the light of the letter of appeal and her GP's letter. Her many medical problems have been addressed on a number of occasions and there seems to be consensus in many areas.

She was examined by a Consultant Neurologist in November 93, who concluded that her current state could not be attributed to the chain of events that her GP has outlined in his letter. Her knees are affected by arthritis in addition to any residual damage. Given the nature of the injury, any ongoing disability would not be expected to be significant.

There is no evidence that her knee injury has resulted in significant permanent disability, and the banding appears quite appropriate."

28. The Agency wrote to Mrs Hall-Archer with the result of their third and final review on 1st July 2004.

"You have claimed PIB on the grounds that your ill health condition was caused whilst carrying out your NHS duties. The Scheme's managers have previously accepted that your knee injury sustained in 1989 is wholly or mainly attributable to your NHS duties and assessed you as having suffered no PLOEA. You disagreed with that decision and have appealed the Agency's assessment of your PLOEA (banding).

My Decision

In my role as the Agency's Senior Appeals Manager I have undertaken, together with the Scheme's Senior Medical Adviser, a very full and thorough review of your application, taking into account all the available relevant information including GP notes, Occupational Health notes and Dr S Patel, Registrar.

I am sorry to inform you that after careful consideration of all the available evidence, the scheme's medical advisers have maintained their view that, as a result of your accepted injury, you have suffered no permanent loss of earning ability. Therefore you appeal is unsuccessful.

Reason for my decision

The Senior Medical Adviser has commented.

Mrs Archer struck her knee on a cot side in April 1989 and sustained a soft tissue injury. There was no evidence of serious structural damage or any reason to expect she would have more than short term problems from this. Nevertheless her PIB claim was accepted albeit at band one. Some appeal adjudicators appear to have used band one to express the absence of permanency.

Beverley Archer has appealed further via her union with evidence of a report from a clinical assistant, Dr Clark 13 June 1990 to the effect Mrs Archer had a stroke between her admission to hospital [2/8/89 - discharged 4/8/89] and September 1989. There is also a letter from Dr Patel, a registrar from 26 October 1989 who states 'presumably…she has had a stroke during her recent illness' It is clear neither doctor can say precisely when the presumed stroke occurred. This is said to support a chain of events stemming from her original injury. The linkage is purportedly that medication for her knee injury caused haematemesis due to upper gastrointestinal haemorrhage (a well known complication of the type of drug she was prescribed), which then caused a stroke due to hypovolaemia or anaemia.

The difficulty with this theory is that there is firstly no evidence that she had been taking the relevant medication in the period prior to her admission on 2/8/89. It is not clear when she developed symptoms of a stroke but there is no evidence it was an acute event at or around the time of her admission with haematemesis - which is what would be expected if there were such a link. Finally, neither Dr Clark nor Dr Patel had access to a brain scan done in July 1990 which was normal; and a consultant neurologist who examined Mrs Archer (Dr Whiteley 1993) found no evidence of a stroke despite her persisting symptoms which he concluded were non organic. (That is to say with non-physical cause). Therefore on the weight of evidence I would not accept that there is a linkage between her neurological symptoms (said to represent a stroke) and her original accident.

She had a functional assessment on 15 April this year which details the residual impairments from osteoarthritis of her knees and from neurological symptoms. A soft tissue injury would not in itself result in osteoarthritis of the knees and I would not accept that the latter has any relation to her employment.

On the issue of banding, the only remaining consideration is what effect there might now be from a soft tissue knee injury in 1989. The recent functional assessment cannot clarify this issue except to comment on the supervening (unrelated) osteoarthritis. In the absence of any evidence of a serious structural injury resulting from her accident, I would not expect any long term effects and would not attribute her current condition, at all, to the duties of her NHS employment or her accident at work."   

29. Mrs Hall-Archer remained dissatisfied and sought help from her Union. Following Unison's intervention, it was decided that Temporary Injury Benefit was payable, limited to Mrs Hall-Archer's period of incapacity from the injury to her knee to the gastrointestinal bleed (about two months) but that the decision not to pay Permanent Injury Benefit should stand.

SUBMISSIONS

30. In a submission to me through her union dated 18 December 2006, Mrs Hall-Archer contends that the NHS Pensions agency Senior Medical Officer failed to uphold her complaint at the appeal stage because his decision relied on a specialist opinion that was not based on all the relevant facts. Mrs Hall-Archer suggests that the best course of action to resolve this matter would be for the Agency to obtain a fresh neurological opinion with all the relevant case papers including the 2002 GP’s letter and for any outcome to be determined by that up to date opinion.

31. In their submission dated 5 January 2007, the NHS Pensions Agency say that where they are satisfied that the decision that they have arrived at is reasonable in the light of all the relevant medical evidence seen but the claimant continues to argue her case, they believe it reasonable to expect the claimant to provide any fresh evidence to support their argument. 
32. The NHS Agency cannot see how any proposed contemporary report might usefully shed fresh light on the question of attribution in this case.
CONCLUSIONS

33. After a long battle Mrs Hall-Archer succeeded in obtaining a payment of temporary injury benefit for the injury caused to her leg. It is not clear to me on what basis the Respondent changed its position as to whether there was any injury caused by her NHS employment but that is not the basis of the dispute before me.  

34. That dispute is that her present condition, which ranges well beyond a problem with her knee can nevertheless be traced back to that injury. The train of reasoning she advances is that the injury required treatment by a drug which in turn caused her other problems.

35. That is far too speculative a chain to lead to the view that her present condition has been caused by her NHS employment. Although her GP has supported her assertion, a neurologist has cast doubt on the claim that a stroke has been caused in the way she describes. On the available evidence the decision of the Agency cannot be regarded as in any way unreasonable and I see no reason to expect them to commission a further opinion.  
36. I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

31 January 2007
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