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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr V Hill

Scheme
:
The Principal Civil Service Pension Scheme (PCSPS)

Employer
:
The Home Office

Manager
:
Civil Service Pensions (CSP)

MATTERS FOR DETERMINATION

1. Mr Hill argues that the Home Office and CSP have misinterpreted Section 11 of the PCSPS Rules in respect of the assessment of impairment in earning capacity resulting from a qualifying injury. He argues that they have incorrectly applied a ‘sole attribution’ test to the assessment of impairment earning capacity.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

The Principal Civil Service Pension Scheme - Section 11 Injury Benefits

3. At the time of Mr Hill’s application, Rule 11.1 provided,

“This part of section 11 applies to persons serving in full-time or part-time employment in the Civil Service …”

4. Rule 11.3 ‘Qualifying conditions’, provided,

“Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty …

except that benefits will not be payable if the said injury or disease, or aggravation, is wholly or mainly due to or is seriously aggravated by his own serious and culpable negligence or misconduct.”

5. Before 1 April 1997, 11.3(i) referred to a person who,

“suffers an injury in the course of official duty, provided that such an injury is directly attributable to the nature of the duty or arises from an activity reasonably incidental to the duty”

6. Rule 11.6 provided,

“Subject to the provisions of this section, any person to whom this part of this section applies whose earning capacity is impaired because of injury and:

(i) whose service is ended otherwise than at his own request or for disciplinary reasons before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable pay when his service ends;

(ii) whose service is ended at his own request or who is discharged for disciplinary reasons …

(iii) who is receiving sick pay or sick pay at pension rate for his injury, or whose entitlement to paid sick leave has expired …”

7. Rule 11.7 set out the scale of benefits payable. There had to be an impairment to the person’s earning capacity of greater than 10%, before any benefit was payable. 

8. A table included in Rule 11.7 set out ‘Proportion of Pensionable Pay’ for ‘Impairment of earning capacity’ against ‘Length of Service or Reckonable Service if Longer’. Impairment was divided into four categories; ‘Slight impairment’ (>10% impaired but not >25%), ‘Impairment’ (>25% impaired but not >50%), ‘Material impairment’ (>50% impaired but not>75%) and ‘Total impairment’ (>75% impaired). Service was also divided into four categories; less than 5 years, 5 years and over but less than 15 years, 15 years and over but less than 25 years and 25 years and over. The level of ‘guaranteed minimum income’ ranges from 15% for a member with less than 5 years service and slight impairment to 85% for a member with 25 years or more and total impairment.

Background

9. Mr Hill was employed, as a prison officer, by HM Prison Service until he retired on the grounds of ill health in May 2000. In September 2000, he applied for a permanent injury allowance on the grounds that his condition (Post Traumatic Stress Disorder (PTSD)) had resulted from several traumatic situations he had experienced during his career as a prison officer, the most severe being a riot in 1990.

10. Although his application was initially refused, CSP determined that Mr Hill had suffered a qualifying injury and directed the Home Office to look at his entitlement to injury benefit.

11. Information was sought from a Dr Jones, who had been treating Mr Hill. He provided a report on 10 November 2003. He outlined Mr Hill’s history and commented,

“To be already traumatised by previous experience would have made him all the more vulnerable in the later horrors of the Strangeways experience.”

12. Dr Jones noted that there was no history of psychiatric trouble in Mr Hill’s family. He said,

“It is highly significant that until this period he had not manifested any functional disablement attributable to previous trauma. His condition was consequent on current and recent prison service events and experiences.”

13. Dr Jones commented that Mr Hill’s wife’s account had suggested that he had already been substantially affected by his service in Northern Ireland and Germany. However, he went on to say that there was no clinical condition causing disablement until Mr Hill had suffered the effects of his prison service. Dr Jones concluded that Mr Hill’s condition would have emerged gradually and increasingly affected him. However, he did not think that Mr Hill would have broken down into his present state except for his experience at Strangeways. Dr Jones expressed the opinion that Mr Hill’s condition would not have occurred by reason of his military experience alone but would have occurred by reason of his prison service experience in the absence of military service. On that basis, he said he regarded Mr Hill’s condition to be solely attributable to his prison service.

14. A Dr Sheard advised CSP on 17 December 2003. He commented on the report provided by Dr Jones and said that he found the arguments difficult to follow,

“For example Dr Jones says “I think that in fact his condition would very likely have gradually emerged irrespective of the more recent work pressures”. However he also says “I do not consider he would have broken down (sic) his present chronic clinical state and present total disablement except by reason of Strangeways and his other prison experiences of recent years”. I am afraid I am unable to support the psychiatrist’s view that Mr Hill’s present condition is solely attributable to his duties in the Prison Service.

… as Mr Hill has been medically retired there would then be the need to assess the impairment of earnings deemed solely attributable to the incidents in the work environment … Mr Hill’s application must be considered under sole attribution criteria. In the circumstances any impairment of earnings would have to be deemed to be at the lower level. Given the information provided I do not believe I could support an award greater than 10% of impairment of earnings given the underlying vulnerability as a result of earlier experiences and Mr Hill’s personality …”

15. On 3 February 2004, the Home Office wrote to Mr Hill informing him that they had reviewed his application and that BMI had advised that his level of impairment to earning capacity was less than 10%. They said that the level of impairment could be reviewed on the production of new evidence that Mr Hill’s condition had deteriorated since their assessment.

16. Dr Jones provided a further report on 2 March 2004. He explained that Mr Hill was now a detained psychiatric patient in a Medium Secure Unit. Dr Jones again outlined Mr Hill’s history in some detail. He explained that he had first been made aware of Mr Hill in 1998, when he had been contacted by one of Mr Hill’s fellow ex-servicemen, who had also been involved in the Strangeways riots. He said he had then seen Mr Hill in his clinic for traumatised ex-Servicemen. Dr Jones commented that Mr Hill’s previous experience would have made him more vulnerable to ‘the later horrors’ of the Strangeways riots. He commented that he had noted Mr Hill was a ‘markedly obsessional type personality. Dr Jones also felt that it was highly significant that Mr Hill had not manifested any functional disablement previously. He considered that Mr Hill’s condition was consequent on current and recent prison service events and experiences. Dr Jones stated,

“His army background had made him vulnerable to the prison service events which in totality finally caused his eventual disablement. There was no evidence that he would have broken down in this way from military causes if he had not been exposed to the prison service events. On that basis I regard his present unemployability as directly and exclusively a consequence of his prison service.

17. Dr Jones referred to the opinion of another psychiatrist, a Dr Adams, who had seen Mr Hill. Dr Jones reported that Dr Adams had been of the opinion that Mr Hill was suffering from a depressive illness complicated by heavy alcohol use. Dr Jones suggested that this was due to a reluctance on Mr Hill’s part to discuss his Service experiences. Dr Jones commented that Mr Hill’s condition had deteriorated and concluded his report,

“By reason of his mental state Mr Hill is a detained mental patient in a closed unit. His functioning is grossly impaired. He is effectively suffering total impairment.”

18. The Home Office referred Mr Hill’s case back to BMI (their medical advisers) and Dr Sheard provided further advice in April 2004. He referred to his previous advice, which he said had been to consider an injury benefit under direct attribution criteria. Dr Sheard went on to say,

“… as Mr Hill has been medically retired there would be a need to assess the impairment of earnings deemed solely attributable to the incidents in the work environment as sole attribution criteria is applied to impairment of earnings …

I note that prior to his retirement, Mr Hill was receiving pay in the region of £22,657. Any impairment of earnings must be assessed against the same. He is clearly unfit for any reasonable work at present. However, as advised above, my understanding is that impairment of earnings assessments must be made against sole attribution criteria. In the past we have not been minded to support impairment of earnings above 10% …

The new medical evidence consists of a further report from this gentleman’s treating psychiatrist … He therefore advises that Mr Hill’s condition was consequent on current and recent Prison Service events and experiences. The specialist goes on to say that whilst Mr Hill’s Army background had made him vulnerable to the Prison Service events, there was no evidence that he would have broken down in this way if he had not been exposed to Prison Service events …

It is clear that Mr Hill is seriously unwell. On the balance of probabilities he is permanently unfit to work as a Prison Officer. It does appear that his current problems are directly attributable to the work environment … I am, however, mindful that the Pensions Ombudsman has advised that when there is a difference of opinion between the treating clinician and [BMI] with regard to attribution, then there is merit in an independent opinion. We already have the same and this, too, supports sole attribution …

There is no new medical evidence which would lead me to alter my advice … and I therefore am reluctant to increase my impairment of earnings assessment to greater than 10%. If, however, we take the Pensions Ombudsman’s view of the so called independent opinion, then given Mr Hill’s current severe problems then his impairment of earnings must be at least 50 – 75% and probably 75% or greater.

There is, however, one final complicating factor. I note that Mr Hill is currently detained in a secure unit. He did receive a custodial sentence for actions perpetrated after the beginning of his illness. The psychiatrist would suggest that his actions were a direct result of his illness, but clearly this mitigation was not accepted by the court or otherwise, in my understanding, a custodial sentence would not likely have been awarded. It would not be normal to support medical retirement or any injury benefit for an individual who is still under investigation for a disciplinary offence …”

19. The Home Office wrote to Mr Hill on 9 June 2004,

“… With specific regards to the impairment of earnings level Cabinet Office Policy Division in conjunction with Pensions Complaints Branch have advised that “the scheme rules require the impairment of earnings capacity to be assessed by the appointed medical adviser (i.e. BMI)”. Therefore, we have no alternative other than to take BMI’s advice, accordingly Dr Sheard’s assessment is classed as the definitive answer with regards to this case.

BMI in their assessment have advised that they cannot support an award greater than 10% of impairment of earnings given the underlying vulnerability as a result of earlier experiences. In effect your previous military service and experiences have had to be taken into consideration when arriving at the level of impairment. The information on file unfortunately does not support the contention that your employment within the Prison Service is exclusively accountable for your current condition.

As an impairment level of less than 10% has been arrived at no award is payable.”

20. Mr Hill appealed against this decision on the grounds that, it having been decided that he was suffering from a qualifying injury, the test was simply how much his earning capacity was impaired by that injury. In other words, there was no scope for any deemed or actual discounting for non-exclusive attribution. Mr Hill’s solicitor referred to Dr Sheard’s report and said that he appeared to be considering Mr Hill’s case on the basis of sole rather than direct attribution.

21. Mr Hill’s appeal was declined at stage one of the IDR procedure. The IDR Officer went on to explain that the decision as to the award of an injury benefit was an administrative one, albeit one that was based on medical advice provided by BMI.

22. At stage two of the IDR procedure, CSP concluded,

“… CSPD accept that Mr Hill’s earning capacity is severely impaired. However, the relevant question here is the extent to which the qualifying injury has contributed to this impairment.

In their reports BMI have said that (sic) have looked solely at the effects of Mr Hill’s qualifying injury when deciding the level to which his qualifying injury impaired his earning capacity. This is quite correct but the use of the word ‘solely’ has led Mr Hill and the representative to believe, understandably enough, that BMI are using the post-April 1997 version rule 11.3(i). This is not the case. To clarify matters, it is BMI’s job to assess the extent to which the qualifying injury has impaired a member’s earning capacity. The member may have some other condition that impairs their earning capacity. BMI cannot pretend that the other condition does not exist. But they must restrict their assessment, as mentioned above, only to the extent that the qualifying injury impairs the member’s earning capacity. BMI would also take account of the likely prognosis of the member’s condition until the scheme retirement age of 60.

In Mr Hill’s case, the psychiatrist has said that Mr Hill’s obsessional personality, combined with his experiences in the military, have contributed towards the severity of his illness. BMI had to take these factors into account. Had they not done so, HO could have found themselves paying benefit effectively for injuries that Mr Hill sustained before he joined the Civil Service. Any such payments would contravene the scheme rules and also represent a misuse of taxpayer’s (sic) money. Once awarded, administrators cannot reduce the amount in payment, even if the member makes a full recovery. Therefore, they must be sure of their ground before making an award.”

SUBMISSIONS

Mr Hill

23. The Home Office and CSP have undertaken a form of crude discounting in coming to the decision that Mr Hill is suffering less than 10% impairment to his earning capacity as a consequence of his qualifying injury.

24. The issue of attribution relates solely to the question of whether he qualifies for an injury award. Having decided that he has suffered a qualifying injury, the Home Office and CSP must simply consider the level of impairment to his earning capacity consequent upon that injury.

25. Dr Sheard has considered Mr Hill’s application on the basis of sole attribution rather than direct attribution. Mr Hill’s solicitor refers to Dr Sheard’s comment that his ‘current problems are directly related to the work environment’, and on advice he attributes to me which led him to comment on the basis of that advice that the level of impairment should be at least 50-75%. The Home Office and CSP have ignored these observations.

26. Mr Hill’s condition (PTSD) only became symptomatic following his experiences at Strangeways. It would be virtually impossible to make any sensible judgement as to the degree to which Mr Hill’s prior experiences have impacted upon his symptoms. To decide that these prior experiences, which caused no evident symptoms, were responsible for 90% or more of Mr Hill’s consequential loss of earnings capacity is irrational.

27. Any reference to other medical conditions which might impinge on the individual’s loss of earning capacity such as diabetes or epilepsy or, as in the case referred to, caring for a relative relates to conditions unrelated to the incident which caused the qualifying injury. There is no evidence of any such wider medical conditions in Mr Hill’s case. Taking account of previous life experiences, which resulted in no significant prior symptoms, is disingenuous.

28. Dr Jones highlighted that Mr Hill had experienced events prior to the Strangeways riot and which had impacted upon him. It would be extraordinary if this were not the case. Dr Jones had noted that these events had not been manifest as any clinical state or disablement.

29. With regard to Dr Sheard’s comments concerning Mr Hill’s custodial sentence, no evidence of Mr Hill’s mental health was placed before the jury. No disciplinary investigation is or was ongoing.

30. Dr Sheard had speculated that Mr Hill may have been awarded a War Pension.  No such pension has been awarded.

CSP
31. Rule 11.6(i), calls for a ‘medical assessment of the impairment of [the person’s] earning capacity’. When assessing the extent to which a qualifying injury impairs earning capacity, BMI will only take into account the effect of the qualifying injury. All other contributory factors and other medical conditions will be discounted. In a previous determination (M00322), I voiced the opinion that factors within the member’s wider medical condition, which impinge on earning capacity, needed to be discounted. That is exactly the approach BMI have taken in Mr Hill’s case.

32. BMI did not apply a test of sole or direct attribution in assessing Mr Hill’s earning capacity. BMI followed the guidelines provided by CSP, which say,

“A person is eligible for a permanent injury benefit when they suffer a qualifying injury and the conditions of impairment of earnings capacity are met. Impairment of earnings capacity is assessed when the person is leaving employment … Impairment of earnings capacity is a medical assessment and must always be carried out by the medical adviser …

The assessment of impairment to earning capacity relates only to the effects of the injuries sustained through the causal incident(s).”

33. The medical evidence provided by Mr Hill highlights the fact that factors other than his experiences in the Prison Service have contributed both to the onset of his illness and the severity of his symptoms. In particular Dr Jones comments:

“[Mr Hill’s] army background had made him vulnerable to the prison service events which in totality finally caused his eventual disablement …”

“I later spoke to wife … She said that [Mr Hill] was a “different person” after his Service in Northern Ireland and Germany …”

“His wife has known him some ten years. She described his previous personality as “happy go lucky” … [but] … different after Northern Ireland …”

34. BMI found inconsistencies in the medical evidence. In particular, Dr Jones’ comments that Mr Hill had a vulnerability to the Prison Service events but that his qualifying injury exclusively impaired his earning capacity.

35. BMI did not advise that Mr Hill’s level of impairment was probably greater than 75%. They said that this would be the likely conclusion of an independent view without the background knowledge of how the scheme works. CSP have not ignored advice from BMI.

36. CSP have never sought to deny the severity of Mr Hill’s symptoms but are right to take account of the fact that his symptoms are so severe because of factors unrelated to his Prison Service.

37. The circumstances of Mr Hill’s case are unlikely to be repeated because the Scheme Rules have since changed.

38. At my request, CSP sought clarification from Dr Sheard concerning some of his comments. Dr Sheard responded:

“… In summary I note that Mr Hill joined the Prison Service in 1983. His probation reports suggest at the time he had an inflexible stance, was a reserved individual and approached some of the work with trepidation. Reports in 1984 indicate that Mr Hill was “overcome” by the size of HM Prison Manchester, that he performed reasonably well but required “a shot in the arm to motivate him” one manager describes Mr Hill as “still puzzles me”. Mr Hill commenced a period of sickness absence on 02 March 1999 from which he did not return. His line manager at that time indicates his mind was “elsewhere”, that he has major problems away from work but that his performance was satisfactory. Shortly afterwards Mr Hill appears to have been arrested and was subsequently given a custodial sentence of 7.5 years for drug related activity. It is unclear whether this information was available to BMI Health Services at the time they supported medical retirement … This gentleman was medically retired with a diagnosis of post traumatic stress disorder. At the time he was earning in the region of £23,000. He received a lump sum of £20,934 and a pension of £6,978 per year.

Mr Hill applied for an injury benefit award. In February 2001 and April 2002 BMI Health Services physicians were not minded to support such an award as it was not felt that Mr Hill’s problems were solely attributable to work … I noted that some of Mr Hill’s application resulted from incidences before 01 April 1997. In the circumstances I thought it more appropriate to consider direct attribution for these incidents … I was therefore minded to support a temporary injury benefit award. I did indicate, however, that for any permanent injury benefit award one would need to consider a permanent impairment of earnings only related to injuries sustained at work. I have also commented in the past that as Mr Hill’s loss of employment may, in some measure, relate to disciplinary circumstances and his custodial sentence it would not be normal to support medical retirement or an injury benefit award for an individual who was still under investigation for a disciplinary offence.

On 21 March 2005 (sic) I was asked to comment on whether the Cabinet Office Determination … reflected my thinking. At that time I noted that whilst Mr Hill had my sympathies and I accepted that this current earning capacity was greatly impaired I remained to be persuaded, even on the balance of probabilities, that any permanent impairment of earning capacity was only the result of injuries sustained at work. I advised that Mr Hill’s specialist clearly identified that his obsessional personality had effected his health and that there appeared to be clear evidence that previous military experience had also had an impact upon his well being. I described it as most difficult to apportion the effects of the same but I remained to be persuaded that the injury Mr Hill sustained had impaired his earning to greater than 10% …

Mr Hill’s specialist reports are on open file. These indicate the following …

· Mr Hill has a marked obsessional personality.

· Mr Hill served in the army between 1976 and 1983. During this period he was apparently beaten up while in Northern Ireland, frightened and returned a different person according to his wife. He also served in Germany where he was party to a horrific road traffic accident which he recalls well. He also worked during the Fireman’s Strike where he has “bad experiences”.

· Mr Hill’s father died in 1982 or 1983 at a young age.

· Mr Hill joined the Prison Service in 1983. At the time he was described as having an inflexible stance, being reserved and approaching the job with trepidation.

· In 1984 he is described as being overwhelmed by HM Prison Manchester and although performed reasonably well required “a shot in the arm to motivate”.

· In 1990 the Strangeways riots occurred. Mr Hill was actively involved and received a Commendation for his part. I have supported an injury benefit award for injuries sustained at this time under direct attribution.

· Around 1995 Mr Hill appears to have lost his licence for drink driving.

· In 1998 Mr Hill’s marriage is described as having problems, he is “working “ but there are issues at work with regard to “drinking”. Dr Jones indicates that at this time Mr Hill had been depressed for at least 6 months but that Mr Hill thought he had not been as he should for at least 2 years. He is described as having large debts relating to a failure of a commercial enterprise perhaps 2 years earlier. It is suggested by a psychologist that at this time Mr Hill has been having difficulties for over 9 years. This would suggest he had been having problems since 1989.

· In March 1999 Mr Hill has a period of sickness absence and is suspended from work. Prior to this his line manager described him as having his mind “elsewhere”, performing satisfactorily but having major problems away from work. I would not be minded to support any injury benefit award after 01 April 1997 as by that point the criteria of sole attribution must be considered unless the injuries were deemed to have been “linked” to an earlier injury.

· On 26 May 2000 Mr Hill is medically retired suffering from Post Traumatic Stress Disorder. He receives a lump sum of £20,934 and a pension of £6,978 against an income of around £23,864.

Any impairment of earning only related to injuries sustained at work must consider all these facts.

I also note, in passing, that [Dr Jones] comments in his various reports that in 1998 Mr Hill was suffering as a result of his chronic and recent prison service events and experiences. This would suggest that in 1998 Mr Hill’s problems related to events both before and after 01 April 1997 and therefore would need to be considered under both direct and sole attribution criteria. Dr Jones also comments that Mr Hill suffers from “combat addiction”. He does not indicate whether this is the result of both Mr Hill’s army and prison service experiences. I suggest it must be. Dr Jones also comments that Post Traumatic Stress Disorder is “cumulative”. I am aware that some psychiatrists believe that Post Traumatic Stress Disorder is the result of repeated stressors although I am also well aware of individuals who appear to have no significant life events until the “index event” which causes Post Traumatic Stress Disorder which may or may not be significant. Dr Jones also comments that Mr Hill’s condition would have emerged at some time “irrespective” of the more recent work pressures. Dr Jones also comments that a psychologist treating Mr Hill advises he suffers from Post Traumatic Stress Disorder which has been present for many years.

I believe that the above goes some way to outlining the many influences upon Mr Hill’s health which lead to his circumstances in March 2004 …

In considering any impairment of earnings only related to injuries sustained at work I must consider Mr Hill’s wages at the time of his retirement. This was £23,864. I must consider whether Mr Hill might, in time, return to any reasonable (sic) paid employment. Whilst it is not my job to consider the same I also mindful that Mr Hill may well have been awarded a War Pension as his specialist has certainly supported the same. I also note Mr Hill’s ongoing pension payment as a result of his ill health retirement.

…”

CONCLUSIONS

39. Rule 11.6(i) (see paragraph 6) provides for a member whose earning capacity is impaired because of injury to receive an annual allowance and lump sum. The benefit is to be based upon a medical assessment of the impairment of his earning capacity.

40. The Home Office and CSP now accept that Mr Hill is suffering from a qualifying injury on the basis of the pre-1997 definition, i.e. an injury which is directly attributable to his duties. The injury Mr Hill is suffering from is Post Traumatic Stress Disorder (PTSD). Having accepted that Mr Hill was suffering from a qualifying injury, they asked BMI for an assessment of the extent to which his earning capacity was impaired.

41. BMI have offered the opinion that, whilst Mr Hill’s earning capacity is clearly impaired, less than 10% of the impairment can be attributed solely to his experiences in the Prison Service.

42. CSP have suggested that some confusion has arisen because of BMI’s use of the word solely and that this has led to the belief that BMI assessed Mr Hill’s earning capacity by reference to the post-1997 rules. Given that BMI stated,

“… there would be a need to assess the impairment of earnings deemed solely attributable to the incidents in the work environment as sole attribution criteria is applied to impairment of earnings …”

and

“… impairment of earnings assessments must be made against sole attribution criteria …”

it is easy to see how that ‘confusion’ might have arisen.

43. CSP have explained that it is BMI’s job to assess the extent to which the qualifying injury has impaired a member’s earning capacity. They go on to explain that a member might have some other condition which also impairs their earning capacity and that this cannot be ignored. In Mr Hill’s case, they have stated that ‘the psychiatrist’, which I take to mean Dr Jones, has said that Mr Hill’s obsessional personality and his experiences in the military have contributed towards the severity of his illness. CSP suggest that BMI were bound to take this into account.

44. Dr Jones did indeed make the point that Mr Hill’s previous experiences in the Army had made him vulnerable to the events he experienced while working in the Prison Service. Although Dr Jones noted that Mr Hill was ‘a markedly obsessional type personality’, he made no further comment as to what effect this might have had.

45. I am not persuaded that the approach taken by BMI, and endorsed by the Home Office and CSP, is correct in Mr Hill’s case. Although CSP have highlighted the distinction between determining whether an injury meets the post-1997 test of sole attribution and determining whether there are other conditions which impair the member’s earning capacity, this is not what has happened in Mr Hill’s case. In effect, BMI have re-visited the Rule 11.3(i) decision on a sole attribution basis.

46. Having accepted that Mr Hill’s PTSD was directly attributable to his duties in the Prison Service, the next step was for BMI to assess what effect the PTSD had on his earning capacity. Instead, they set about assessing what part of Mr Hill’s PTSD should be attributed solely to his Prison Service duties. I am not persuaded that this is what is called for under Rule 11.6 (see paragraph 6).

47. I acknowledge that Rule 11.6 calls for a medical assessment and it was quite proper for the Home Office and CSP to refer the matter to BMI. Having said this, I consider that they must take responsibility for ensuring that BMI understand what is being asked of them. I do not agree that they have ‘no alternative other than to take BMI’s advice’ where that advice does not accord with what is required under the PCSPS Rules.

48. I am mystified by the remark from Dr Sheard, which I have quoted in paragraph 18, that “in the past we have not been minded to support impairment of earnings above 10% …” . The remark suggests the application of a criterion which does not appear in the Rules.

49. I have been referred to a previous determination of mine (see paragraph 31). In that case, the member was suffering from stress and depression, which I found to be a qualifying injury. However, there were other factors in the member’s life, namely an ongoing hip problem and family issues, which also affected her earning capacity. I expressed the opinion that ‘those factors [needed] to be discounted in deciding whether the qualifying injury or disease [was] causing an impairment of more than 10% in an employee’s earning capacity’. If there had been other factors in Mr Hill’s case, i.e. other than his PTSD, BMI would have been correct in taking these into account. But BMI went a step further than this in trying to determine how much of Mr Hill’s PTSD was attributable to his Prison Service employment.

50. Setting aside his attempt to differentiate the causes of Mr Hill’s PTSD, Dr Sheard expressed the opinion that his impairment of earnings must be at least 50 – 75% and probably 75% or greater. The level of proof to be applied in such circumstances is the balance of probabilities. As such, Mr Hill is suffering from Total Impairment (see Rule 11.7 in paragraph 8).

51. I uphold Mr Hill’s complaint against the Home Office and CSP.

52. I am also mindful of the fact that the maladministration I have identified will have caused Mr Hill distress and inconvenience at what was undoubtedly an extremely difficult time for him. I consider that there should be some recognition of this.

DIRECTIONS

53. I now direct that, within 28 days of the date hereof, the Home Office shall calculate Mr Hill’s injury benefit on the basis of Total Impairment. They shall pay him arrears of benefit from September 2000, with simple interest calculated on a daily basis at the rate declared from time to time by the reference banks.

54. In addition, the Home Office and CSP shall each pay Mr Hill £150 in recognition of the distress and inconvenience he has suffered in consequence of the maladministration I have identified.

DAVID LAVERICK

Pensions Ombudsman

14 July 2006
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