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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Dr J G V Guy 

	Scheme
	:
	The Principal Non‑Industrial Superannuation Scheme of the United Kingdom Atomic Energy Authority (“PNISS”)

	Respondent
	:
	United Kingdom Atomic Energy Authority (Scheme Manager) (“the Authority”)


MATTERS FOR DETERMINATION
1. Dr Guy says his pension was wrongfully reduced because it was calculated on 93½% of his pensionable final earnings instead of 100% of his pensionable final earnings.  He asserts that he has been awarded a lower pension than he is entitled to, despite buying added years of service through voluntary contributions to increase the value of his pension, which meant a lower transfer value was paid and, ultimately, a lower pension in the receiving scheme.  He is seeking his pension (and lump sum and other benefits) be increased from October 2003 based on the proper transfer value.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

Scheme Rules

3. The Scheme was established on 1 August 1954 and came into operation on that date.  For members whose last day of service was before 1 June 1972, the Former Rules applied.  For those members in service on or after 1 June 1972, new Rules (“the 1972 Rules”) took affect, and they superseded the Former Rules with effect from that date but without prejudicing anything done thereunder before that date.
4. At the time Dr Guy joined the Scheme, Rule 4.01 of the 1972 Rules said,
“Retirement age and normal benefits
4.01
On or after reaching his retirement age, a member (not being a member whose contract of service is for a fixed term) may be retired on grounds of age at his employer’s volition and, if otherwise qualified, shall be paid benefits in accordance with Rule 4.03.  For the purposes of the Scheme, “retirement age” means age 60, except that:

(a)
A male member whose employment under his current contract of employment began before 1st April 1973 retains a retirement age of 65;

(b)
The retirement age of a member whose contract of employment provides, with the approval of the Authority, for a retirement age above 60 shall be as so provided;

Unless in either excepted case the member has exercised an option granted to him by or with the approval of the Authority to change his retirement age to 60”.
5. Rule 4.05 of the 1972 Rules said,
“4.05
“Pensionable final earnings” means the appropriate percentage of pensionable earnings in whichever year of reckonable service in the last 3 years of reckonable service (as defined in Rule 4.06) gives the highest figure.  For the purpose of this Rule “the appropriate percentage” means:

(i)
In the case of any member whose employment under his current contract of employment began before 1st April 1973, or in respect of whom the Authority are of [the] opinion that there are exceptional circumstances arising out of the supersession of the Former Rules or otherwise, 100 per cent;

(ii)
In the case of any other member, 93½ per cent”.
6. Revised Rules were adopted from 1 July 1997 (“the 1997 Rules”).  Section 3 of the 1997 Rules, as amended and in force at the time of taking his benefits, provided,

“3.01
“Qualifying service” means service counting towards the appropriate qualifying periods required by the Rules”
“3.02
The total qualifying service is the aggregate of:

(i)
subject to Rule 3.09, the period of the member’s continuous employment as a member ending with his last day of service for which contributions have been paid by him or were not required from him in accordance with the Rules of the Scheme (other than service for which his contributions under Rule 2.01 or Former Rule 2(1) have been returned to him and not subsequently repaid by him).

(ii)
any period of back service which has been allowed to him under Rule 4.30, 9.18(3) or paragraph 16 of Appendix 4.
(iii)
any additional qualifying years allowed to him by the Authority under Rule 3.03.
(iv)
any added years allowed under Rules 3.16 to 3.29

(v)
any service as an employee under a scheme within the Federated Superannuation System for Universities if such service is followed immediately by service as a member of this Scheme which is reckonable, or in accordance with Paragraph 20 of Appendix 4.

Where the member’s conditioned hours prior to 1 January 1995 …”
…

“3.06
“Reckonable service” means service which is reckonable towards benefits under this Scheme.  Subject to Rule 3.07 and to Rules 4.50 to 4.56, it is calculated:
(a)
in the same way as qualifying service is calculated under Rule 3.02, except that:

(i)
part‑time service before 1 June 1972 …

(ii)
part‑time service on or after 1 June 1972 …

(iii)
save for the purpose of Rule 4.05 (pensionable final earnings) service is excluded for which contributions are not required …

(iv)
a back service credit may, …, provide shorter reckonable service …

(v)
qualifying service specified in Rule 3.02(v) shall not reckon except as provided in paragraph 20 of Appendix 4

(b)
by adding any number of added years purchased under Former Rule 4 (which years do not count as qualifying service) and any period of increase for service in unhealthy places as provided under Rule 3.08.
In all cases reckonable service is counted in years and fractions of a year, with each day after a whole number of years counting as 1/365th of a further year.”
7. Section 4 of the 1997 Rules provided,
“Retirement Age
4.01
On or after reaching retirement age, a member (not being a member whose contract of service is for a fixed term) may be retired on grounds of age at his employer’s volition and, if otherwise qualified, shall be paid benefits in accordance with Rule 4.03.  For the purposes of the Scheme, “retirement age” means age 60, except that:

(a)
A male member whose employment under his current contract of employment began before 1st April 1973 retains a retirement age of 65;

(b)
The retirement age of a member whose contract of employment provides, with the approval of the Authority, for a retirement age above 60 shall be as so provided;

(c)
On or after 1st February 1984, where a member with a retirement age of 65 moves …

Unless in any excepted case above the member has exercised an option granted to him by or with the approval of the Authority to change his retirement age to 60.  A female member …”

“Retiring Age
4.02
On or after reaching retirement age, a member (not being a member whose contract of service is for a fixed term) may retire of his own volition and, if otherwise qualified, shall be paid benefits in accordance with Rule 4.03.  For the purpose of the Scheme, “retiring age” will normally be the same as “retirement age” (as defined in Rule 4.01 with the exception of (a) (b) and (c) of that Rule), except that:
(a)
The retiring age of a male member to whom (by virtue of Rule 4.30) Former Rule 27 applies, and who not withstanding Rule 4.01 retains a retirement age of 65, is nevertheless 60;

(b)
…”

“4.05
“Pensionable final earnings” means the appropriate percentage of pensionable earnings in whichever year of reckonable service in the last 3 years of reckonable service (as defined in Rule 4.06) gives the highest figure.  For the purpose of this Rule “the appropriate percentage” means:
(a)
In the case of any member whose employment under his current contract began before 1st April 1973, 100%; or

(b)
In the case of any member in respect of whom the Authority are of [the] opinion that there are exceptional circumstances arising out of the supersession of the Former Rules or otherwise, 100%; or

(c)
In the case of a member who moves on or after 1st February 1984 from one participating employer to another and where either he retains a retirement age of 65 under Rule 4.01 (c) or when his contract of employment immediately before the move began before 1st April 1973 and he had exercised an option granted to him by or with the approval of the Authority to change his retirement age to 60, 100%; or
(d)
In the case of a member who became a member of the Principal Non Industrial Superannuation Scheme of the United Kingdom Atomic Energy Authority on or after 1 April 1973 (or 1 October 1978 if the member was employed by British Nuclear Fuels plc), for service accruing up to and including 31 March 1997, 93.5% and for service accruing on or after 1 April 1997, 100%; or

(e)
In the case of a member, who became a member of the Principal Non Industrial Superannuation Scheme of the United Kingdom Atomic Energy Authority and whose current contract of employment commenced with British Nuclear Fuels plc on or after 1 April 1973 and before 1 October 1978 and who exercised an option to change his retirement age to 60, in respect of service accruing on or before 16 May 1990, 93.5% and in respect of service accruing on or after 17 May 1990, 100%.

For the purposes of this Rule, the permitted maximum is defined in Section 590 (c) of the Income and Corporation Taxes Act 1988, shall not be reduced to 93.5% of the value referred to in the said Act.”
8. Paragraph 20 of Appendix 4 (Transfer Values) to the 1997 Rules provided,
“(1)
This Rule applies to employees who have been in relevant employment and:

(a)
On 1st April 1976, or such later date as the Authority may determine, were members of a superannuation scheme within the Federated Superannuation System for Universities (“FSSU”) or of the United Kingdom Atomic Energy authority’s Superannuation (Special Classes) Scheme (“S(SC)S”); or

(b)
On 1st April 1976, were members of this Scheme and had previously been members of a superannuation scheme within FSSU or the S(SC)S.

For the purposes of this Rule, “relevant employment” shall mean employment for such period or periods as the Authority may determine for the purposes of this Rule.

(2)
If an employee or member to whom this Rule applies elects before 1st April 1978, or such later date as the Authority may determine:

(a)
If he is a member of a superannuation scheme within the FSSU or of the S(SC)S, to cease to be such a member and become a member of this Scheme, and

(b)
In any case to relinquish his rights in respect of all policies and other assets held in relation to him by an employing Institution under the FSSU, or by the Authority for the purpose of the S(SC)S, or by him on his own behalf (provided in this case that the aforesaid policies and other assets were assigned absolutely to him in accordance with the rules of a superannuation scheme maintained by an Institution under the FSSU);

and consents to those policies and other assets becoming the absolute property of the Authority free and discharged from all trusts, powers and provisions of either of those schemes, his period or periods of relevant employment shall be treated as qualifying and reckonable service for the purpose of this Scheme.

(3) …”
9. Paragraph 20 of Appendix 8 (Benefits in the event of premature retirement in the public interest or on other grounds) to the 1997 Rules provided,
“Lesser benefits in certain cases

Where a member is willing to retire prematurely, but the employer is of the opinion that, having regard to the amount of the financial or other advantages which would accrue to the employer if the member were to retire, such retirement could not be justified if the member were to be paid the full benefits payable under this Appendix, the member and the employer may, if each of them thinks fit, agree to the member’s premature retirement with such lesser benefits as may be agreed, subject (where the employer is not the Authority) to the approval of the Authority; provided that where the full benefits would consist of a continuing annual payment equal to a preserved pension, a lump sum under Rule 8.04, and any compensation payment payable under Rule 8.06(c), such lesser benefits shall consist of either:
(a)
the full benefits less any compensation payment payable under Rule 8.06(c); or

(b)
benefits of such amount as would result from calculating the full benefits without taking into account any increase of reckonable service under Rule 8.04, less any compensation payment payable under Rule 8.06(c).”
Other Literature
10. An explanatory booklet (June 1972) for the Principal Non‑Industrial Superannuation Scheme says,

“2.
This booklet includes, on pages 9 to 19, a summary of the main provisions of the Scheme.  But it does not form part of the scheme, confer any rights additional to those conferred by the rules of the scheme, or affect the interpretation of the rules.  For further information, you should approach your local superannuation officer.”

“Annex
Summary of the Main Provisions

of the Pension Scheme

A2.
Your “pensionable final earnings ”, as used to calculate a pension, are (broadly) 93 ½ per cent of pensionable earnings in whichever year, within the last three years of reckonable service, gives the highest figure.  (Note: for historical reasons, primarily for having been in post prior to 1st April 1973, some members are entitled to 100 per cent.)

A3.
Your “retirement age” is the age at which you may be retired at your employer’s volition: normally 60, but for some people 65.”
Background

11. Dr Guy was born on 29 August 1944.
12. In a letter, dated 15 June 1971, the Science Research Council (later to be known as the ‘Science and Engineering Research Council’ (SERC) and then ‘Council for the Central Laboratory of the Research Councils’ (CCLRC)) (“the Council”), offered Dr Guy an appointment as a Research Associate (Physicist Programmer), and that letter detailed the terms of his employment.  It also enclosed a form of acceptance, notes on conditions of employment of Research Associates and medical forms.  The letter said, amongst other things, that,
“Your appointment is for three years from the date you join the Laboratory and your salary will be at an annual rate of £2,279 …..This appointment will carry benefits under the Federated Superannuation System for Universities.

You will not be eligible for payment under the terms of the Redundancy Payments Act 1965 on the expiry of this contract.”
13. On 1 October 1971, Dr Guy started employment with the Council.
14. Dr Guy entered the Federated Superannuation System for Universities (“FSSU”) on 1 October 1971.  Two insurances policies were established for him from this date with Friends Provident and Scottish Widows.  These policies were due to mature on 1 October 2008 (i.e. about 11 months before his 65th birthday).  Three subsequent endowment policies in respect of increments were set up with Scottish Widows on 1 January 1972, 1 April 1973 and 1 January 1974 respectively.  These had maturity dates of either 1 January 2009 or 1 April 2009.  Premiums were no longer paid once his first contract ended.
15. On 30 October 1973, Personnel sent a letter to Dr Guy saying it had been decided to offer him a permanent appointment as a Senior Scientific Officer from 1 October 1974.  A salary of £3,340 was quoted, and it was explained that he would normally be expected to join the PNISS and a note of its provisions was enclosed.  However, should he wish to remain a member of the FSSU, his salary would be 7% less (i.e. £3,121 per annum).  Before making him a formal offer in these terms, they needed him to choose which of the two superannuation schemes he would like.
16. On 23 November 1973, the Council wrote to Dr Guy again and made him a formal offer with effect from 1 October 1974.  Accompanying this letter were ‘Notes on Conditions of Service’, ‘Non‑Industrial Staff Notes on UKAEA Superannuation Scheme’, a ‘Form of Acceptance’ and a ‘Salary Scale Sheet’.  The relevant parts of that letter said,
“You will be required to serve a probationary period of two years; confirmation of appointment will be subject to your giving satisfactory service during this period.  Should you not attain …

The appointment will be superannuable and you will be required to join the United Kingdom Atomic Energy Authority’s Non‑Industrial Superannuation Scheme.  This is a contributory Scheme.  A note of its provisions is enclosed.  Your policies which are held under the FSSU can be used to purchase back service credit in the UKAEA Scheme.

…

Your previous service with the Council will count towards qualifying service in the scales of annual and sick leave entitlement applicable to any grade in which you service with the Council.”
17. The notes on conditions of employment, dated November 1973, said,
“2.
Superannuation

Staff are required, if eligible, to join the Non‑Industrial Superannuation Scheme of the United Kingdom Atomic Energy Authority in which provision has been made for the participation of Rutherford and Atlas Laboratories staff.  The scheme is contributory and a brief description of it is enclosed.”

“13.
Retirement and Termination of Appointment, etc
The normal retirement age is 60; earlier termination of employment …”
18. The notes on the UKAEA non‑industrial superannuation scheme, dated March 1973, which accompanied Dr Guy’s permanent contract said,

“Many of the Scheme’s benefits have recently been revised.  This leaflet is an interim guide to the main features of the Scheme, from 1 April 1973.  But the leaflet is not complete in itself, and a local Superannuation Officer is available to advise on any problems.  A revised Scheme booklet will be issued in due course.

…

3 Benefits

(a)
Normal Retirement
After not less than 5 years’ service, benefits are payable at age 60 and are as follows:
…

(b)
Ill-health Retirement
…

(c)
Death in Service
…

(d)
Family Benefits
…

(e)
Post-retirement Increases
…

NOTE:
‘Pensionable pay’ means 93½% of gross pay in the best year within the last three years of service.”
19. Dr Guy signed the ‘Form of Acceptance’ on 28 November 1973 agreeing to be bound by the terms and conditions set out in the letter of 23 November 1973 and in the accompanying memoranda.  He also stated he was available for duty on 1 October 1974.
20. Dr Guy entered the PNISS, of which the Council is a participating employer, on 1 October 1974.
21. In response to a letter from Dr Guy on 18 November 1976, the Superannuation Section of PNISS sent a letter to Dr Guy on 26 November 1976 saying:

“I can understand that you feel that it is unsatisfactory that you do not receive year for year service in respect of your FSSU service.  This is because you are transferring from an insurance based scheme to a terminal salary scheme and the amount of service this represents is calculated in line with the rules of the UKAEA scheme.  These assessments are made by the Government Actuary and are based on a number of factors such as value of policies, age and salary and, as these are different from member to member, the quotes vary and in most cases the fund buys less service than the actual service.

However, we are currently trying to secure a year for year option to transfer reckonable FSSU service into the PNISS and if you opt to accept the UKAEA offer your position as regards any year for year option will not be prejudiced”.
22. On 7 February 1977, Dr Guy signed an options form about the reckoning of FSSU service.  Existing members of FSSU had the choice of deleting either section A or B, and Council staff with prior FSSU service had the choice of deleting either C or D.  Dr Guy deleted both A and C.  Sections B and D of that form said,

“B
I wish to cease to be a member of FSSU and to become a member of the Principal Non Industrial Superannuation Scheme.  I wish my period of relevant FSSU service to be treated as reckonable service for the purpose of the Principal Non Industrial Superannuation Scheme, and accordingly I relinquish my rights in respect of all relevant policies and other assets held in relation to me by the SCIENCE RESEARCH COUNCIL for the purpose of providing superannuation benefits under the rules of FSSU, and I consent to those policies and assets becoming the absolute property of the United Kingdom Atomic Energy Authority, freed and discharged from all the trusts, powers and provisions of that Scheme.  I understand that any policies or other assets held in relation to me in respect of non‑relevant service will continue to be held by the SCIENCE RESEARCH COUNCIL as retained benefits under the trusts of the FSSU Scheme.”
“D
I wish my period of relevant FSSU service to be treated as reckonable service for the purpose of the Principal Non Industrial Superannuation Scheme, and according I relinquish my rights in respect of all relevant policies and other assets held in relation to me by SCIENCE RESEARCH COUNCIL for the purpose of providing superannuation benefits under the rules of FSSU, and I consent to those policies and assets becoming the absolute property of the United Kingdom Atomic Energy Authority freed and discharged from all the trusts, powers and provisions of that scheme.  I understand that any policies or other assets held in relation to me in respect of non‑relevant service will continue to be held by the SCIENCE RESEARCH COUNCIL as retained benefits under the trusts of the FSSU Scheme.”
23. On 15 June 1977, the Superannuation Section wrote to Dr Guy saying:

“1.
TRANSFER OF FSSU RIGHTS TO THE UNITED KINGDOM ATOMIC ENERGY AUTHORITY PRINCIPAL NON‑INDUSTRIAL SUPERANNUATION SCHEME


With effect from ------ you ceased to be a Member of FSSU and became a member of the UKAEA Principal Non‑Industrial Superannuation Scheme (PNISS).  Your previous rights and assets under the trusts of FSSU have been assigned to SRC in return for service credit in the PNISS.  Your service credit is 3 years 0 days (*) based on FSSU service as follows:





From  01.10.71  to  30.09.74  at  SRC


If you wish to query this statement please let me know as soon as possible.


(* where FSSU policies represent both relevant and non‑relevant service or where service has to be verified with other institutions, notification of service credit will be sent in due course).

2.
RETIRING AGE OPTION FOR NEW MALE MEMBERS OF PNISS WITH SERVICE BEFORE 1 APRIL 1973


Where service transferred under the FSSU option began before 1 April 1973, male members will be given an additional option to change their contractual retiring age from 65 to 60.  A leaflet on this option is available from your local Superannuation/Personnel Officer.”


Neither the Employer nor the Authority, despite searching their files, have been able to provide a copy of the leaflet referred to in this form/letter. 


A handwritten annotation is shown on this form/letter and reads “nothing done about this by me date 20/7/77” and an arrow points towards the option.  There are two other handwritten undated comments which say, “Why was this letter only sent in 1977!” and “how long did he have to decide to change?”.

24. Dr Guy was awarded three years’ back service credit in PNISS.  Calculations, dated 27 September 1979, show the full cost of providing this back service was £2,111.04 at that time and the insurance policies were valued at £550.20.  The balance of the cost (i.e. £1,560.84) was charged to the employer.

25. In March 1985, Dr Guy was issued with a ‘NOTE TO INDIVIDUAL SCHEME MEMBERS’ and a computer printout showing the personal superannuation data.  The note (1-8) said,

“1.
The United Kingdom Atomic Energy Authority run three separate main Superannuation Schemes.  These are the Principal Non‑Industrial Superannuation Scheme (PNISS), the Industrial Superannuation Scheme (ISS) and the Protected Persons Superannuation Scheme (PPSS) for certain former industrial civil servants.  Altogether, there are currently 34,000 members …

2.
The administration of these schemes is a major task; the Central Superannuation Office at Thurso, Caithness, has for many years been assisted in this task by storing the basic data of each individual’s personal superannuation record on computer.  The existing systems are now being completely revised and more modern technology is being installed which will enable Central Superannuation Office to take advantage of up-to-date data handling and retrieval techniques.  The new computer system is known as SUSIE (this stands for Superannuation Systems Integrated Environment).
3.
The change does not in any way affect your rights or scheme benefits nor does it affect the privacy of your personal record.  You should continue to contact your Local Superannuation Officer …

4.
The introduction of the new computer system does however provide an opportunity for you to see data on your individual personal SUSIE record.  A form is attached showing the data.  The information on the form is that notified to and recorded by Central Superannuation Office on 31st March 1985; …”


The accompanying computer printout showed his date of retirement as 28 August 2004, the earliest retiring age as 60 and the percentage rate of pensionable final earnings for purposes of benefit calculation as 100%.

Annual benefit statements were also issued to Dr Guy in 1987; 1989; 1990; 1992; 1993; 1994; 1995 and 1996.  All eight statements, under Personal Data, show his ‘Date of Scheme Entry’ as 01.10.1974, his ‘Date of Retirement’ as 28.08.2004 (i.e. age 60), 100% for the rate of pensionable final earnings and a back service credit equal to three years.

The latter three benefit statements (i.e. 1994 to 1996) also say,
“YOU SHOULD NOTE THAT THE BENEFITS SHOWN ABOVE ARE ONLY INTENDED TO BE AN ILLUSTRATION, BASED ON THE DATA HELD ON YOUR COMPUTERISED PENSION RECORD AND A CURRENT SALARY FIGURE.  THIS FIGURE MAY BE A LITTLE HIGHER THAN YOUR AVERAGE EARNINGS OVER THE LAST YEAR, AND THE BENEFITS MAY BE LESS THAN SHOWN.  ACTUAL BENEFITS PAYABLE WILL BE CALCULATED BY THE PENSIONS ADMINISTRATION OFFICE, THURSO WHEN THE DATA HELD HAS BEEN VERIFIED.”
26. On 25 October 1995, JSS Pensions Administration, administrators to the Science and Engineering Research Council’s own scheme, wrote to Dr Guy saying,

“In reply to your request for an added years estimate I am pleased to provide the following which is based on your prospective reckonable service being 32.9096 years.  … … I have calculated that you may purchase up to a maximum of 2.7675 added years by periodical contributions from salary.

The percentage cost of each year is 2.71% per annum, giving a maximum cost of 7.50% per annum which is within the limit laid down by the Inland Revenue.  Therefore, …

This estimate is valid until your next birthday on 29 August 1996 and under this arrangement contributions from your pay would be deducted from that date until the day before your 60th birthday.

If you decide to purchase added years, you may …”
27. Under Inland Revenue limits, the maximum employee contribution was 15% of salary.  As Dr Guy contributed 7½% (made up of 6% employee contribution plus 1½% additional contribution for a spouse’s pension) to PNISS, a further 7½% was available to buy added years.  Dr Guy’s prospective pensionable service to date of retirement (60) was 32 years and 332 days.  With 2.7675 added years, his pension would have been based on pensionable service of 35 years and 247 days.  

28. On 25 January 1996, Dr Guy completed an application to purchase 2.7675 added years of service at a cost of 7½% of salary.  This was the maximum that he could contribute but was insufficient to provide him with maximum benefits (i.e. < 40 years’ service). 
29. On 12 July 1996, the Pensions Manager at the Authority wrote to the Head of Services at JSS Pensions Administration (“JSS”).  That letter said, 
“Dr Guy has applied to buy added years and a query has arisen over his correct pension base (and, therefore, the correct added years factor to apply).

He was originally a research fellow with SERC, having started with FSSU on 1.10.1971.  He joined the PNISS on 1.10.1974, was included as part of the FSSU option exercise and given year for year back service credit.  He should have had an age 60 option form at that time, but PAO have not been able to establish whether or not one was issued (it rather looks as if it was not).

He was originally recorded as 65/100%, which was changed to 60/93.5% in 1979 (there is no paperwork to explain the reason for this change).  He applied to buy added years in 1981 and the age 60 factor was used, then again in 1985 when the 60/93.5% factor was used.  The record was apparently changed again in 1985 to 60 optant/100% (again no supporting documentation).  At no time previously did he take up the option to buy the added years.

His first added years’ application asked to buy service to take him to 40 years, and it would appear that Dr Guy himself believes his retirement age to be 60.  This is what has repeatedly appeared on his benefit statements.  This time around he has applied to buy the maximum number of added years possible, which is restricted by the 7.5% limit.  The cost per added year is therefore very important.

Strictly speaking, Dr Guy’s pension base should be 65/100% as the FSSU optants were treated the same as scheme members and his original date of entry was 1971.  If he had taken the age 60 option he would have been a 60 optant/100%.  We have repeatedly asked Rutherford [Laboratory] to supply us with a copy of his original contract of employment to see what that says but, although they promise to send it, it has not yet arrived.
Would you please assist with providing any supporting documentation on this case to assist us with the considerations of whether he should be treated as having a retirement age of 65 or as a 60 optant?  If we accept that Dr Guy should be treated as an age 60 optant could you confirm that the research councils will pick up the tab for the 5 years (especially if there is no option form)?”
30. In reply, the Head of Service at JSS, on 17 September 1996, said,
“Following our recent conversation I agreed to write with a formal view on Dr Guy.

I have sought out copies of any relevant paperwork covering Dr Guy’s pensionability and can find nothing that even hints at the possibility of him having been offered a 60 option.  Indeed, in conversations with him recently, he vaguely recalled a discussion amongst his colleagues at the time but was obviously not involved himself.  In fact, he is not at all sure what the option was all about!  I conclude, therefore, from all of this that Dr Guy did not have an option and should be a 65/100% member.  Your records also, it would appear, lead to the same conclusion.

When I spoke to Dr Guy he indicated that he would prefer to be regarded as a 65 retiree rather than a 60 optant.  During our conversation I did tell him that the Council would be prepared to treat him as an optant, nevertheless, he expressed his preference.  My personal view is that he would go either way but, with things as they are in our business today, I am equally of the view that we must be seen to treat him properly.

If you are content that Dr Guy should be treated as a 65/100% member, would you please confirm and I will inform his employers.”
31. The Pensions Manager responded to JSS two days later saying,

“Thank you for your letter of 17 September.

I confirm that the record has been noted to confirm that Dr Guy will retain a normal retirement age of 65 with a pension based on 100% of pensionable final earnings.  PAO Thurso will now calculate the Added Years available under these conditions.”
32. On 28 January 1997, Dr Guy wrote to the Pensions Administration Office (“PAO”) saying,

“Thank you for the phone calls sorting out my retirement at 65 and added years.

I hope the attached slip is correct.”
33. The slip, which Dr Guy had signed on 23 January 1997, said,

“To:
Section B


Pensions Administration Office


THURSO

I, J G V Guy, formally agree that my application for the purchase of 2 years 33 days at a cost of 4.81% of my salary/wage is to proceed.”
34. On 31 August 1999, Dr Guy was issued with a benefit statement showing his benefits as at 31 March 1999.  The statement showed a normal retirement age of 65 and prospective pensionable service to normal retirement date of 40 years (i.e. the maximum), made up of membership of 37 years and 332 days plus added service of 2 years and 33 days.  No specific percentage of pensionable final earnings was stated but the notes said,
“If you were previously a member of the Principal Non Industrial Superannuation Scheme and your benefits for some part of that service are calculated on 93.5% of pensionable pay, the pensionable pay figure shown in the benefit statement reflects this.  The figure used to calculate benefits at 31 March 1999 is that shown above.  The pensionable pay used to estimate death in service benefits and those projected to normal retirement age will be slightly different to reflect the longer service accruing at the 100% pension base.”
35. On 11 February 2002, the Head of Human Resources (“HR”) at the Council sent a letter addressed to all PNISS members.  It said,
“You will be aware that new Civil Service pension arrangements are to be introduced from 1 October 2002.  CLRC staff who are members of the Research Councils Pension Scheme (RCPS) – which is strictly tied to the Civil Service scheme (PCSPS)) are now receiving information about this and will be asked to decide whether they wish to be part of the new arrangements.

I am now able to tell you that equivalent new arrangements will not be introduced for the UKAEA’s Principal Non‑Industrial Superannuation Scheme (PNISS).  There are two main reasons for this – the changes that UKAEA introduced to their pension scheme a few years ago mean that the new features are likely to be less attractive to them than to members of the Civil Service scheme; and making the changes to PNISS will be massively more complex for UKAEA because their scheme rules are separate from PCSPS.  The existing PNISS will, of course, continue in its current form with no changes.

You can still have the opportunity to benefit from the scheme changes being offered within the Civil Service, and can do so by transferring from PNISS into RCPS.  You will need to consider this, I have outlined some of the issues in the annex to this letter.
I am arranging for an opportunity to discuss the issues raised here, similar to the road‑shows I recently held, to help people begin to think about the pension choices facing us.  The dates are

Tuesday 19 March at 10:30 in the Pickavance Theatre at RAL


Monday 25 March at 11:00 in CR1 at DL

Meanwhile, if you have specific questions please e-mail ‘Pension Queries’ in the Global Address List, or phone me if desperate and I will do my best to help!”
36. On 2 August 2002, Dr Guy e-mailed the HR department and his message read,
“Thank you for your mail with the UKAEA external transfer estimate, and the reminder below.

I confirm that I am seriously considering transferring (I have replied now as next week I am off to Indonesia until 3 Sept).”
37. A week later, the HR department sent an e-mail to Dr Guy saying,
“I have received the following information from JSS.

The service credit a transfer from UKAEA would purchase in the RCPS based on a notional last day of service of 30 June 2002 is 23 years and 313 days.

Regards”
38. On 6 February 2003, Dr Guy sent a complaint letter to the Pensions Manager at the Authority saying,
“I note the contents of your letter to me dated 3 Feb 2003.  What you say about my pension continues to be unacceptable.

PNISS sect 3.16 says I could buy Added Years to increase my benefits.

The part of the scheme I was moved to when purchasing added years instead of increasing the transferable value of my pension has taken years off its value.

Until 2002 I did not think UKAEA could sell me Added Years in a way that reduced the transferable value of my pension.

In summer 1996 the transferable value of my 25 years in the PNISS pension appears [to be] worth some 26 years in RCPS.  This should have become about 33 years by summer 2002.

In 2002 after another 6 years pension contributions with added years being bought the transferable value of my 31 years in the PNISS pension appears worth some 24 years in RCPS.

I would now have about 1/3 more transferable value for my 31 years in the PNISS pension if I had never tried to buy PNISS Added Years.

I expect the superannuation administrators have a duty to add value to my PNISS pension with the purchase of PNISS Added Years.

The way my purchase of PNISS added years was set up has reduced my transferable pension from PNISS by a very large amount.

I, or others, have been in correspondence with (sic) since May 2002 over this matter, during which time it appears that no progress have been made whatsoever over my pension rights in PNISS.

If I may say so, this confusion has not been helped by an apparent reluctance to even begin to understand the situation from my point of view, and to take on board what I have been trying to make UKAEA PNISS aware concerning the incorrect deductions made on 17 Sept 1996 concerning my contract of employment and its stated contractual retirement age.  This is despite the fact that with my last letter to UKAEA PNISS I enclosed a copy of my contract with which I was issued in 1973, together with a copy of the 1973 terms and conditions of employment which were issued in 1973.

In 1996 when wanting to purchase Added Years, these 1973 terms and conditions of employment were missing.  In that situation I agreed to the alteration of my retirement age based on guesses to facilitate the purchase of Added Years to increase by benefits in UKAEA PNISS.

I expected when buying UKAEA PNISS Added Years to have at least the benefits I had before starting the purchase.

What was set up for me in 1997 has substantially reduced my transferable value of my pension.

I would therefore like to reiterate my position as I see it:

I was initially employed at Rutherford Lab in 1971 as a temporary Research Assistant, as were my colleagues Drs C, S and Sh.
I did not have a permanent contract before April 1973 when the retirement age from permanent staff at Rutherford Lab changed from 65 to 60.

In November 1973, I was offered a permanent contract (…).  These clearly state my retirement age should be 60 in the “Notes on conditions” paragraph 13, and UKAEA Superannuation paragraph 3a.

This fact has always been born out by yearly UKAEA PNISS pension statements which also gave a retirement age of 60 (copies enclosed).

This situation continued with no problems until 1997 after I had filled in forms provided by Superannuation about the possibility of qualifying for a bigger pension by purchasing added years.
After some discussion – when details on my contract were incorrectly guessed  at – I was told I could do so and regular deductions have taken place from my salary since then.

In 1997 I was deeply involved with ongoing Physics experiments taking data and I trusted superannuation to take care that my purchase of added years in UKAEA PNISS would add to the value of my pension.

The incorrect 1996 guess for (sic) at my contract details are in the 17 Sept 1996 letter from … to … which was provided for me in summer 2002 which says …

This describes a search for an option form for retirement at 60 that was not available at the Rutherford Lab to people like myself with contracts starting after 1 April 1973 who have contracts with retirement at 60, such as me and colleagues Drs C, S and Sh.

In 2002 it was explained to me that others at the Rutherford Lab (such as Dr G) who started their permanent contract before 1 April 1973 needed to complete that option.
This letter says “Dr Guy did not have an option” which is correct since my permanent contract started after 1 April 1973 and age 60 retirement became the norm, not an option, as on my November 1973 contract.  And “should be a 65/100 percent member” seems an incorrect deduction because my retirement age should be the same as colleagues with the same employment history, Drs C, S and Sh.

…

[Head of Service at JSS] says “When I spoke to Dr Guy he indicated he would prefer to be regarded as a 65 retiree … …”.  I agreed as it enabled me to start buying more added years, which was what was being discussed for several months and was said to need to be started by 29 Aug 1997.

[Head of Service at JSS] says “I am equally of the view that we must treat him properly”.  I have not been treated properly because I have been moved from one part of the pension scheme to another with much lower transfer value.  I thought all I was doing was buying more pension, I now have less.

I have not been treated properly because a copy of my contract was not checked by superannuation in 1996.

At no time was there any discussion that by purchasing added years in the way set up by the superannuation fund would automatically transfer my contributions to a different pension arrangement with much reduced transfer value, as now appears to be [the] case.
I discovered this when the possibilities for anyone to transfer from UKAEA PNISS into RCPS were discussed in 2002.

My colleagues Drs C, S and Sh were also offered permanent contracts after April 1973 and have all recently retired normally with UKAEA PNISS pension at 60.

The part of the pension scheme that I have been moved into by UKAEA PNISS has the result that my pension, far from being enhanced by the purchase of added years, are worth far less.  Had this been explained at the time, I would obviously not have agreed.

I am sure that I was not informed of the unfortunate consequences to me that the purchase of extra added years in this way would produce.  Had I been warned about this at the time I would not have taken this action.  The reason I did so was because I was inadequately informed by superannuation staff for whatever reason.

I therefore believe I am being wrongfully deprived of the pension rights that I have earned and bought with retirement at 60 as for my colleagues with similar employment histories, and am therefore asking that I have my former entitlement returned to me forthwith.

If I do not receive written confirmation from UKAEA PNISS promptly that this has taken place, I shall have no choice but to take out a grievance procedure and shall have no hesitation in referring my case to the Pensions Ombudsman should the necessity arise.”
39. The Pensions Manager at the Authority replied to Dr Guy’s letter on 1 May 2003.  His response said,
“I have reviewed your case in the light of the papers attached to your letter of 6 February.  I have also had a colleague, who has not been involved in the consideration of your case, peer review the papers and am now in a position to respond to your letter.

Background

…

The notes attached to your contract of employment about the PNISS record that the retirement age under the scheme is 60 and that pensionable pay means 93.5% of gross pay in the best year within the last three years of service.

Thus according to your contract of employment your retirement age is 60 and your pension will be based on 93.5% of your pensionable final earnings.

As you know, following agreement with the Treasury, benefit in respect of service in the PNISS accruing after 1 April 1997 will be based on 100% of pensionable final earnings.

The 1996 Agreement

Your position was reviewed in 1996 as a result of a request from [Head of Service] (Joint Superannuation Service). … My understanding was that the contract of employment to which I have referred above was not available either to the Pension Scheme or the Joint Superannuation Service.  Despite repeated requests for a copy of this document, it was not forth coming.

The understanding recorded on file by [Head of Service] was that you had a preference for your retirement age to be considered as 65.  In these circumstances, your pension would be calculated using 100% of your pensionable final earnings.  Members who joined the UKAEA pension scheme from the FSSU had a right to retain a 65 retirement age which was the position under the FSSU.

In the absence of better information and given the apparent confusion about your position which prevailed at the time, it was agreed that your wishes should be accommodated.

Added Years
… Our records show that you first asked for an estimate of the added years you could purchase to make your service up to 40 years as long ago as 1981.  On your application form you gave your retirement age as 60 and the estimate was prepared on that basis.  Using a retirement date of 2004 you would have had to purchase 7 years 32 days to achieve 40 years of service at a total cost of 4.96% (0.7% per added year) – the cost of Added Years has regard to the age of the applicant.  You did not pursue an application.

You next wrote a letter through your employer in January 1985 saying that you wanted to review your application for the purchase of added years.  Coincidentally the cost of added years changed with effect from 22 February 1985.  Your letter was forwarded to the POA in July 1985 by the Local Superannuation Officer at the Research Council with the request that the scheme use the old tables on the basis of the date you passed you[r] letter to the LSO – this was not our normal practice.  However, we did provide an estimate and using the pre 1985 cost tables.  This calculation allowed you to purchase the 7 years 32 days and to remain within the Inland Revenue’s limit of a maximum of 15% for contributions to the pension scheme.  The total cost was 7.37% (1.04% per added year) – your normal contribution is 7.5%.  If the post 1985 cost tables had been used the cost would have been 1.15% per added year and you would not have been able to buy sufficient added years to enable you to achieve the maximum permissible 40 years service.  You did not pursue an application to buy added years at that time.

You made a further application in 1996.  Taking account of the exchanges to which I have referred above the application was assessed on a retirement age of 65.  This basis allowed you to purchase 2 years 33 days providing you with 40 years service by 2009 your 65th birthday.  The total cost was 4.81% (2.3% per added year).  If, for the costing purposes we had used a retirement age of 60 and a pension base of 93.5% you could have purchased 2 years 352 days at a total cost of 7.5% (2.53% per added year) but this would have produced total service of 35 years 319 days service on retirement at age 60.
I have spent some time examining the requests for Added Years because if your retirement age is agreed to be 60, there will be an impact on your service record.  You have repeatedly referred to an apparent conundrum whereby you have applied to purchase additional years, but will receive less service.  From the explanation of how the added years were calculated using a retirement age of 65, at your request and with your agreement, you will appreciate that your service is reduced if your retirement age is reduced to age 60.  In common with all other public service pension schemes we make an assumption based on actuarial assessment that the pension would be payable for longer from age 60, which has to be reflected in the benefits payable and hence the service provided.

If your retirement age changes to 60, to compensate for the fact that your benefits would be payable for longer under the scheme’s actuarial assumptions we would have to adjust the number of years you have purchased up to the date of leaving.  Using a retirement age of 60 and a pension base of 93.5% you could only have purchased 1 year 329 days at a cost of 4.81% per annum (i.e. the rate you have paid for added years).  If you are permitted to transfer your service out of the UKAEA scheme before age 60 your added year would be reduced on a pro‑rata basis taking account of the amount you had paid at the time of transfer.

I have prepared the following example of the impact of leaving the UKAEA scheme before age 60:



Assume a last day of service of 29.08.2003


Added years credited based on buying 2 years 33 days under 


the age 65 tables = 1 year 303 days.



Added years credited based on buying 1 year 329 days under 


the 60 tables = 1 year 242 days.

In these circumstances your added years would be reduced by 61 days if your retirement age was deemed to be 60 and you leave the scheme prior to your 59th birthday as illustrated above.

Possible Solution

My assessment is that throughout your scheme membership UKAEA has applied the rules of the scheme based on the information available over the passage of time.  In a number of important respects they have applied discretion available and they have been able to accommodate your expressed wishes.

We have an agreement with you made in 1996.  That agreement is that your retirement age for the purposes of the Principal Non Industrial Scheme is 65 and the pension base for the purpose of calculating your scheme benefits is 100% of your pensionable final earnings.

However we are now aware of your contract of employment, and despite the agreement made in 1996, I have concluded that we should have regard to the terms on which the contract indicates you joined the UKAEA scheme in 1974.  In these circumstances, whilst I am prepared to honour the agreement made in 1996, I am prepared exceptionally to treat your retirement age as 60.  In accordance with the terms of your contract if you do retire at age 60 from the PNISS your pension will be calculated on 93.5% for service to 31 March 1997 and 100% of your pensionable final earnings in respect of service thereafter.
Clearly those involved have spent a significant amount of time in reviewing your pension position under the UKAEA scheme.  In reaching an agreement on retirement at 65 (using a 100% pension base for all service) or 60 (using a 93.5% pension base in respect of service to 31 March 1997 and 100% thereafter) your position must be unequivocal and will be considered to be the final settlement on this issue.  I will require a statement that you accept and will not in any circumstances attempt to dispute the agreed position.  In the absence of your agreement to retirement at age 60 on the basis described in this letter, for the avoidance of doubt, the scheme will continue to record your retirement age as 65 as agreed in 1996, based on information available at that time.”
40. Dr Guy replied to the Pensions Manager two weeks later saying,
“Thank you for your letter dated 1 May 2003 in which I am interested.

I enclose for your perusal copies of UKAEA personal pension benefit statements all of which show a retirement age of 60 and pensionable pay [of] 100% of final earnings for years 1974 to 1996 and 3 years back service credit.

Please could you therefore include 24 years 360 days of pensionable pay at 100% in your calculation for the “Possible Solution” with retirement at 60?”
41. On 20 May 2003, the Pensions Manager wrote to Dr Guy saying,
“I had hoped that my letter of 1 May 2003 would have conveyed the alternatives, which are available to you in connection with your retirement age.  I was of course aware of the content of the various benefit statements, which had been sent to you over the years.  You will appreciate too that we would have been aware of the content of the benefit statements when we came to a decision and agreement with you about your retirement age in 1996/97.
As I indicated in my letter of 1 May 2003, the options, which are exceptionally now being made available, are:

· 
A retirement age of 65 with pension benefits based on 100% of pensionable final earnings, as agreed in 1996;

· 
A retirement age of 60 with pension benefits based on 93.5% of pensionable final earnings, as set out in the letter of appointment dated 23 November 1973 and attachments

The alternative of a retirement age of 60 with pension benefits based on 100% of pensionable final earnings for service to 31 March 1997 is not available to you as an option.

Could you please let me know which of the two alternative retirement ages set out above you wish me to record for the purposes of the UKAEA pension scheme.”
42. On 29 May 2003, Dr Guy instigated stage one of the Scheme’s internal dispute resolution (“IDR”) procedures.  His application reiterated much of his letter of 6 February 2003 but also said the proposed solution of 60/93½% pension base was still worth substantially less than the personal pension benefit statements of 60/100% that had been issued to him.
43. Dr Guy’s membership of PNISS ceased on 30 June 2003 and on 1 July 2003 he joined the Research Council’s Pension Scheme (RCPS).
44. On 15 July 2003, the Council’s Head of HR e-mailed the Pensions Manager and said,

“… I agree the meeting wasn’t a complete success, … …, but I think it was a helpful step to go through and it did identify some useful issues and a possible way forward.  Regarding the points you raise:

1
Transfer Arrangements

I have asked JSS to respond to your helpful statement below re the TV.

Having reflected further … 

It is clear (is it not?) that if [Dr Guy’s] retirement was 65, then the transfer under club scheme rules would not automatically be year for year;

I believe I have persuaded JSS that for the contributions he has paid, [Dr Guy] could have either retirement at age 65/100% or retirement at age 60/93.5%; but he can’t have retirement at age 60/100% even under PNISS arrangements without [the Council] paying his pension from age 60 to 65.

So unless PNISS were able to state that [Dr Guy’s] PNISS conditions were 60/100%, then I cannot argue to JSS that this would be a legitimate transfer of a pension liability on a like-for-like basis between two public sector schemes with benefits of equal or equivalent value.

If the above is correct, then I think we will get into a loop whereby JSS say that they can agree a year for year transfer at a higher salary if PNISS tell them that that’s what [Dr Guy] was entitled to; but you won’t be able to tell them that because it isn’t true – there is a shortfall of money which would have to be made up by [the Council] if [Dr Guy] had opted for age 60 retirement.

At that point, the ball is in my court and my position is that if [Dr Guy] wants to retire at age 60 with 100% benefits then he has to stay in PNISS and ask for permission to retire under 8.20(b) at age 60 – something which [the Council] will be willing to consider, as it is for all other age 65 retirees who did not opt, but not until he reaches that age.  I have told him this already and I believe he has grasped the point (but I concede that it is not always easy to tell …).
2
Error in Contract

… … [Dr Guy’s] employment contract in 1974 did not specify, in itself, either a retirement age or a pension base; however it did attach a leaflet.  [The Council’s] files do not contain a copy of that leaflet.  [Dr Guy] has provided us with one, which he claims is the original, and I have no reason to disbelieve that, but I cannot prove it either way as a search of his own file and those of staff appointed in similar circumstances around the time do not contain copies of the leaflet.  The copy of the leaflet provided by [Dr Guy] states that retirement age is 60 and pension base 93.5%; and it refers to the fact that certain staff have a right to different terms, without stating that he is or is not such a staff member.

I believe that [Dr Guy’s] contract should have stated that his retirement age was 65 and his pension base was 100%; and that he should have had the option to exercise an age 60 option.  The file shows that he was offered an age 60 option and an annotation, apparently contemporaneous and apparently in his own hand (but neither can be proved) indicates that he took no action upon it.  There is no evidence on our file that he was chased for a reply.

[Dr Guy’s] reconstruction of these events is that he believed that he did not need to act on this because his contract already showed a retirement age of 60; this may be true, but if so it is at variance with what he appeared to believe or recall when offered the choice of 60 or 65 retirement by [Mr S of JSS] in 1996.

…

4 Way Forward Now

If [Dr Guy] applies to join RCPS, then that will be agreed by [the Council], on terms which are a matter for [the Council]/RCPS to determine, and on which I need advice from JSS in response to the Transfer Value point you have raised.  You correctly record that I said that allowing [Dr Guy] to become a member of RCPS whilst retaining the 7% salary addition enjoyed by PNISS members would be unusual and would set a precedent, however unlikely;  and that I said I had not ruled this out as a possible way forward.  But I do need to exercise this discretion openly and in the full knowledge of the RCPS administrators, and I am happy to be open with you also in this matter;
[Dr Guy’s] option to join RCPS will be for future service; the question of whether his previous service transfers needs to be handled in the normal way, with him receiving an estimate of what the benefits would be and making his decision on that basis;

In order to make matters as fair as possible, I do not wish to transfer [Dr Guy’s] current/future membership to RCPS until the matter of the value of his previous service is resolved.  It is therefore urgent that we address this, …

As far as [Dr Guy’s] dispute with PNISS is concerned, I agree that a pragmatic way forward may emerge if he can transfer into RCPS with no loss of benefits relative to the 60/100% package that he believes he is entitled to, and if that can be achieved legitimately then I have absolutely no concerns about facilitating it, and indeed will do so enthusiastically.

The question of [Dr Guy’s] employment contract with [the Council] is important here and that is not a matter for PNISS”.

45. The Pensions Manager responded to the Head of HR the same day saying, 

“The UKAEA scheme has throughout accommodated the contractual position based on the information which has been made available to the scheme and employer.  We are not able to provide a resolution from the scheme which is knowingly not supported by the contract of employment.  I have discovered that benefit statements showing a retirement age of 60 and pension final earnings of 100% were not correct according to the contractual information available to us.

As we discussed this morning, I therefore believe that any resolution to this issue will be in the hands of the employer and not the scheme.”
46. On 16 July 2003, Dr Guy signed a form requesting a transfer value to be paid to the RCPS (Premium Section).  In a separate letter, addressed to Rutherford Lab and also dated 16 July, Dr Guy made it clear he was appealing for a review of his transfer value from the Authority, as the administrator had yet to include the value appropriate to all his 1987-96 personal benefit statements.
47. The complaint raised under the first stage of the IDR procedures was answered on 17 July 2003, by the Pensions Administration Manager.  The details were as follows:
Complaint: Dr Guy bases his complaint on his opinion that following his request to transfer his pension benefits to the Research Council Pension Scheme (RCPS) in 2002, he believes that his contract to purchase Added Years agreed in 1996, “instead of increasing the transferable value of my pension has taken much from its value”.  Dr Guy has also requested that his PNISS Retirement Age be reset back from Age 65 to Age 60.
Notice of Decision: I have reviewed ... … and have the following comments with reference to the points made by Dr Guy in his submission:-

· … The matter of back service credit (BSC) to be offered is a decision for the receiving scheme however, it does appear that the RCPS retirement age offered would be 60.  This means that pension benefits would be payable five years earlier so a reduction in the BSC offered by the RCPS administrators would appear to be likely.

· … This rate [93½%] of PFE is only applicable in the PNISS with an Age 60 Retirement and was not an option made available to Dr Guy in 2003.

· … transfer values quoted to Dr Guy by PAO include his pensionable service to the requested dates and the pro rata portion of his Added Years paid.  The possible reduction in BSC indicated to Dr Guy by RCPS staff relates to the reduction in Retirement Age from 65 to 60.
· … The Added Years contract agreed with Dr Guy in 1996 was established on the basis that payment was on retirement at age 65 and used the relevant actuarial factors.  A transfer out prior to retirement age has to be calculated on a pro rata basis under rule 3.26 of the PNISS.

· Dr Guy refers to PNISS Benefit Statements issued prior to 1996 showing Age 60 Retirement and claims that these are no longer a mistake.  The change to Age 65 was requested by Dr Guy and was actioned with his agreement following a full investigation of his circumstances by UKAEA and Rutherford staff. ..

Conclusion

“I have carefully considered all aspects of the complaint from Dr Guy and have concluded that Dr Guy (through the JSS who were acting on behalf of CCLRC Management) requested to have his Retirement Age recorded for the purposes of the PNISS as 65 in 1996.  The case for change was carefully considered at that time and was agreed by all of the parties involved.  The effect of a subsequent possible transfer to RCPS in 2003, with a resulting reduction in Retirement Age back to 60, was not an issue that could have been anticipated in 1996.  The PNISS administrators have accommodated the contractual position that was agreed to be appropriate based on the information that has been available to the scheme and the employer.  It is unfortunate that there is no formal letter on his Personnel file which sets out unequivocally that his Retirement Age would be 65, although the Pensions Administration Office staff have seen papers confirming that Dr Guy understood his retirement age to be 65.
The estimated transfer values provided to Dr Guy have been correctly calculated and his Added Years have been included on the correct pro rata basis.  The Added Years have been calculated and are being paid for on the basis of Age 65 Retirement and have to be reduced if Dr Guy were now to leave with a Retirement Age of 60.  The benefits calculated using the Added Years would be paid for a longer period, based on actuarial assumptions, and to provide the same overall benefit the number of years have to be reduced.

If Dr Guy were to join the RCPS, then the contract of employment and pension terms based on that contract of employment to be offered for future service are a matter for CCLRC Rutherford and RCPS staff to determine.  The question of whether PNISS service is transferred needs to be handled in the normal way, with Dr Guy receiving an estimate of what the pension benefits would be in the RCPS and making his decision on that basis.

Having fully reviewed the case, I have therefore concluded that there is no evidence to support the complaint by Dr Guy.”
48. On 4 August 2003, the Head of HR sent a letter to Dr Guy saying,
“Further to the meeting with [the Pensions Manager] on 11 July, I have now explored with JSS the question of your reckonable service and pension on transfer to RCPS and am in a position to give you what I believe is a definitive statement.

The issue [the Pensions Manager] raised at the meeting was that the question of your final pensionable earnings was separate from the question of your reckonable service, and that therefore, once it had been established that your service would transfer as “year-for-year” from PNISS to RCPS Classic, there should be no impediment to your retiring from RCPS with no loss of reckonable service and no loss of pensionable pay.

This is a very complicated issue, and is made more complicated by the fact that you wish to join the RCPS Premium [Section].  Rather than write a long letter, I have attached a separate explanation of the situation.

The conclusion of my investigation is that it is not possible for you to retire from RCPS [Premium Section] with neither loss of reckonable service nor loss of pensionable pay.

However, arrangements are being made for you to transfer to RCPS Premium [Section], with a view to retirement at the end of September.  This will be on the basis of a “year-for-year” transfer of service from PNISS, with each year of transferred service counting as 0.92 years service in RCPS Premium [Section].  Your salary for pension purposes will be as at present minus 7% “A-rate” enhancement.

I am about to go on 3 weeks annual leave, but in my absence I have asked [Miss W] and [Mrs G] to expedite the necessary arrangements for you to retire.  If you have any queries, please liaise with them …”
49. A transfer out payment was settled on 13 August 2003.  The transfer was calculated assuming a retirement age of 60 and pensionable final earnings of 93½% of pensionable earnings for service up to 31 March 1997 and 100% of pensionable earnings for service from 1 April 1997.
50. On 5 September 2003, JSS wrote to Dr Guy informing him that the Research Council’s Pension Scheme had received the payment of his transfer value from UKAEA and that he had been awarded a service credit of 30.6898 years in the Premium section of the RCPS.
51. On 30 September 2003, Dr Guy took early retirement from the RCPS.

52. The Head of HR and the Pensions Manager referred Dr Guy to my office and he wrote on 28 March 2004.  Dr Guy was, in turn, referred to the Pensions Advisory Service (“TPAS”) to see if they could help.
53. During April to July 2004, there was an exchange of correspondence between TPAS and Dr Guy.  TPAS noted that Dr Guy had not invoked stage two of the IDR procedures and Dr Guy gave his reasons why he had not done so.
54. Despite being outside the six month timescale laid down in legislation, the Authority agreed, following a request from TPAS, to accept a stage two submission provided it was submitted within 12 weeks from 24 September 2004 (i.e. by 17 December 2004).
55. Dr Guy completed the IDR form on 12 December 2004.  The Pensions Manager is the appointed person to deal with stage two and, despite Dr Guy’s request for someone else to review the matter, he issued his decision on 10 January 2005.  The Pension Manager’s conclusion was that the PNISS acted entirely properly based on the information available to it and he was not in a position to uphold Dr Guy’s complaint.  Many of the points have been re‑iterated in the submissions to my office.  Below is a summation of his three page decision letter.
· 
Added Years were originally purchased based on a retirement age in the late 1990s of 65.  Thus, when the transfer value to transfer his benefits into the RCPS was calculated using a retirement age of 60, the number of Added Years purchased had to be adjusted to recognise the lower retirement age.  The Pensions Manager confirmed that the assessment of the Transfer Value, including the value of the Added Years purchased, was calculated correctly in these circumstances.

· 
Dr Guy’s employer did not have a copy of his contract of employment, which was only provided by Dr Guy much later.

· 
In 1996, Dr Guy’s record was changed at the request of his employer and with the agreement of all parties.  In 2002, the PNISS had various discussions with Dr Guy’s employer.  The PNISS had a clear position which was relayed to Dr Guy (i.e. 65/100%)
· 
Having produced a copy of his contract, Dr Guy was given an opportunity to select either a 60 or 65 retirement age despite the earlier agreement which he had made with his employer and the PNISS to draw his pension from age 65.

· 
The Pensions Manager explained, given the evidence of the 1974 contract, that, if Dr Guy wished to change his retirement age to 60, then his pension would have to be calculated using 93½%, rather than the 100% basis if he retired at 65.  The reason for this dates back to changes in 1972/73 similar to those made to the Civil Service Scheme.  The intention at that time was that individuals who became members of PNISS after 1973 should have similar terms and conditions to members of the Civil Service Scheme who belonged to a non‑contributory scheme.  To achieve this, salaries of PNISS members were increased by 7% to place individuals on a par with Civil Servants (because of the contributory nature of the PNISS) but the pension base used was 93½% of pensionable final earnings.  The position changed in 1997 when the pension base for benefits derived from service after 1997 was 100% - although the Pensions Manager understood there was no reduction in salary to remove the 7% enhancement at that stage.
· 
Dr Guy’s employer also confirmed in July 2003 that his contractual position in 1974 should have stated that his retirement age was 65 with a pension base of 100%.  They confirmed that he should have had an option to reduce his retirement age to 60 and an annotation by Dr Guy confirms that he did receive such an option but took no action.  The Pensions Manager understood, again from Dr Guy’s employer, that others in his position did take an option and consequently secured a retirement age of 60 (at the cost to the employer).  Whilst the Pensions Manager understood Dr Guy’s point, that he did not respond to the option to reduce the retirement age to 60 because he believed he already had a retirement age of 60, this is at odds with his position in 1997.
· 
The Pensions Manager understood that the employer had explained that, even if Dr Guy had a benefit basis of 65/100%, they would have been prepared to consider allowing him to retire early from their employment at age 60 at their expense, with a pension base of 100% of pensionable final earnings, under the early retirement scheme.  However, they were not prepared to make that arrangement until Dr Guy reached age 60.

· 
PNISS have acted too on instructions from his employer.  In these circumstances, and based on the rules of the scheme about retirement ages and pension base, his transfer value from PNISS was calculated in accordance with the rules, the correct contractual position as advised and agreements which had been made between PNISS, his employer and Dr Guy.
56. On 15 March 2005, Dr Guy complained to me.
Evidence from the Employer

57. The Council says,
57.1. 
Copies of booklets issued by FSSU make it clear that an employee’s retirement age/date was a matter for his/her terms of employment and not for the FSSU.  Dr Guy’s 1971 contract of employment did not specify a retirement age or date, and was for a fixed term which would expire before retirement became an issue.  At that time, the normal retirement age for men at Rutherford Laboratory was 65.

57.2. 
Dr Guy received a new offer of employment dated 23 November 1973, as opposed to modifying or altering an existing contract.  The terms and conditions were clearly different, the most obvious differences (apart from the change in pension scheme) being that the new contract was a different grade and that salary was almost 50% higher.  Dr Guy took up the new contract on the expiry of the old one.

57.3. 
They cannot say which individuals qualify for the special concession i.e. the criteria for certain members with a retirement age of 65 being able to choose a retirement age of 60 but retain pensionable final earnings of 100%, as they no longer have any files, or know whether they ever had files containing an explanation of the policy background to the “age 60 option”.  They do however have paperwork on files of individual employees showing how the option operated in practice.
57.4. 
They understand that applying this option was the only way in which a person could become a “60/100%” person.

57.5. 
As far as they can ascertain, there was no opportunity for the employer to exercise any discretion in either the offering of this option or in whether individual applications for it were accepted – rather, the option was offered to individuals who were eligible and those who applied were granted it.  They agree that an employee could only be offered this option/concession if the employee had a contractual retirement age of 65, with 100% pension base, to begin with.  On their files, there is evidence that Dr Guy was offered this option and that he did not take it up.
57.6. 
A meeting took place on 11 July 2003, at which Dr Guy, the Head of HR and the Pensions Manager were all present.  The aim of that meeting was to identify the options open to Dr Guy, one of which was to apply literally the terms of Dr Guy’s contract of employment.  In their view, the contract does unambiguously state that Dr Guy’s retirement age is 60 and his pension base is 93½%.  There is no written record of that meeting but, on 4 August 2003, the Head of HR wrote to Dr Guy.
SUBMISSIONS

58. Dr Guy says,

58.1. Pension conditions at the Rutherford Lab changed just before and after he joined.  

· 
Permanent employees before about 1971 had an option to retire at 65 or 60 with their pension based on 100% of pensionable final earnings.
· 
After 1 April 1973, new permanent employees, who had not been in post on 1 April 1973, had to retire at 60 with a pension base of 93½% of pensionable final earnings.


· 
For a short period, when he was employed, the pension was with 100% of pensionable final earnings with retirement at 60 with no options.  Those people who were on temporary Research Assistant contracts before 1 April 1973 were given new contracts with retirement at 60, 100% pension.  That is the contract he had, as staff at Rutheford Lab wanted to be fair to everyone.  If they had not, he would have had worse pension terms than people who started in 1971, when he first joined on a temporary contract.
58.2. He was never in the second (93½%) group i.e. those recruited after 1 April 1973.  He was only ever recruited in 1971.  He continued “in post” when he changed from being a Research Assistant (“RA”) to a Senior Scientific Officer (“SSO”).  The Oxford dictionary says “in post” means in employment.  The letter from Rutherford Laboratory, dated 30 October 1973, says he was being moved from being a temporary RA to a permanent SSO – there was no recruitment.
58.3. He did not complete the option form because his November 1973 contract has retirement at age 60.

58.4. The Notes on the UKAEA Superannuation Scheme, dated March 1973, begin by saying the leaflet is an interim guide and is not complete in itself.  Since the notes are incomplete, that is how to read the statements in it.  The incomplete statement “’pensionable pay’ means 93½ % of gross pay”, if complete, would have what is in the more complete PNISS explanatory booklet, dated June 1972, which says “some members are entitled to 100%” for historical reasons primarily for having been in post prior to 1 April 1973.

58.5. He and a colleague were employed when the retirement age was 60 and the pension was based on 100% of pensionable final earnings.  His colleague, who had a similar employment pattern to his own i.e. temporary and then permanent within a few months’ difference to him, retired on the basis of 60/100%.  He should also be allowed to retire at age 60 with a pension based on 100% of pensionable final earnings – in accordance with the benefit statements he received for many years (see below).
58.6. He has paid contributions on all of his salary for 100% pension base and expects to get the pension shown on the pension statements.  He now wants the value of what he paid for.
58.7. With reference to the June 1972 explanatory booklet and, in particular, A2, he had indeed been “in post” prior to 1 April 1973 on a temporary three year contract with the Council.  A few people on temporary employment, in post on three year contracts, who passed further recommendations and an interview to become permanent staff on new contracts starting after 1 April 1973, could choose to move from the pension scheme at the Council called FSSU into PNISS with 100% base, and retire at 60.  By setting him up on 60/100%, Personnel were treating him in the same way as those starting permanently in their division at the same time (i.e. 1971).
58.8. He knew nothing about pensions and trusted his employer to set these up correctly.

58.9. As well as the computer printout from 31 March 1985, he was also sent benefit statements which correctly showed his pension to be on the basis of 60/100%.  With the exception of the 1988 and 1991 statements, he submits eight annual statements received each year between 1987 and 1996.  The pension statements were not ‘year after year of errors’, as the conclusions imply.  They were correct but are not being supported by those who set up the pensions at the Rutherford Lab in the early 1970s.
58.10. He cannot find any benefit statements for the period 1974 to 1984 and has suggested he may have cleared out old PNISS papers when he moved offices.

58.11. He would have liked to opt for added years earlier as it would have been cheaper.  He had asked for the costs but his financial circumstances used all available money then.

58.12. In 1996, he wanted to improve his pension benefits.  The purchase of added years supposedly gave increased pension and lump sum (as quoted on the undated leaflet ‘A pension from your job’).  Because of this, he wished to buy as many added years as possible.  This appeared possible by changing his nominal retirement age to 65 in 1997.

58.13. He agreed to whatever was suggested to increase his pension with added years.  However, when he bought added years to increase the amount of his pension the value of his accrued pension was decreased substantially by changes made by the administrators.  Instead of increasing the value of his pension value, the Authority allowed him to pay more money from his salary for less pension value which seems completely wrong.
58.14. The transferable value of his benefits was much reduced when the retirement age was unfortunately subsequently changed to 65 by mistake to access extra added years intended to increase the value of his pension.  No one buys added years in a way that makes the pension already paid for reduce by one third in value.  He no longer agrees to any change that decreases his pension value after 1996 when he was trying to increase it by paying extra.

58.15. The changes made to his pension in 1995/96, from 60/100% to 65/100%, are outside of the rules of the PNISS.  Such a change immediately decreased the value of his pension that he had paid for, for 25 years, by about 33%.  As this change was contrary to the PNISS rules, he wants this mistake put right.
58.16. He disagrees with the comments made in the letter dated 17 September 1996, where it says “I conclude, therefore, from all of this that Dr Guy did not have an option and should be a 65/100% member” in order to justify the change.  This is not a correct deduction as neither his colleague nor he had this option, which was for permanent employees starting earlier at the Rutherford Lab.  Every permanent employee after April 1973 (until recently) had to retire at 60.

58.17. Furthermore, the 17 September 1996 letter also says, “your records also, it would appear, lead to the same conclusion”.  This is wrong too, as the PNISS benefit statements for him from 1987 to 1996 are all on the basis of 60/100%.
58.18. The Head of Service from JSS says he should be treated properly: taking off a big part of the value of his transferable pension without warning is not “proper”.  It is also not proper to refuse to return to the status quo in 1995 when it came to light in 2002 that the 1996 changes were so detrimental to him.  The pension, as shown on the 1987-1996 benefit statements, is what he is really entitled to the value of.
58.19. It is completely wrong to now suggest UKAEA were sending him false statements from 1985 to 1996.  The mistake was in 1996 when he purchased added years.  This financial disaster for him was not pointed out by any administrator or manager at that time.  He completely misunderstood what was done.
58.20. In 2003, he offered to fill in the option form.

58.21. He wants this mistake put right.  He presently has a reduced RCPS pension based on a 6½% lower salary, which was the least unsatisfactory option left open to him in 2003.  He has 32 years of service (1971-2003).  He is seeking his pension (and lump sum and other benefits) increased from October 2003, when he retired, taking account of the proper transfer value based on 60/100%, with about one paid‑up added year (i.e. no reduced salary).  He has paid for such benefits from 1971 to 2002 with a full salary.

58.22. The transferable value of his pension, based on 100% for all service, with his enhanced salary was worth 107% as in section 7 of the circular that accompanied the Head of HR’s letter dated 11 February 2002.

58.23. Since 2002, there has been much loss of time with stress, worry and sleepless nights.  He has also needed to discuss all this with financial, pension and legal advisors.  He wants financial compensation for the time, enormous inconvenience and worry.
59. The Authority say,
59.1. 
The PNISS is a statutory unfunded public sector contributory final salary pension scheme.  The statutory authority for the PNISS is paragraph 7(2)(b) to the First Schedule of the Atomic Energy Authority Act 1954 as amended, which placed an obligation on the Authority to establish and maintain a pension arrangement for its staff.  At its peak, UKAEA employed over 50,000 individuals.  From the mid 1960s, new organisations began to be formed out of UKAEA but were allowed to remain in the UKAEA’s pension scheme on a reserved rights basis.  Dr Guy’s employer (the Council) was one such employer who was able to continue to participate in the PNISS.

59.2. 
The PNISS was significantly restructured in 1972/73 following a similar revision to the Principal Civil Service Pension Scheme (“PCSPS”).  At the time, organisations participating in the PNISS had a pay link with the Civil Service.  The intention at that time was that individuals who became members of PNISS after 1973 should have similar terms and conditions to members of the PCSPS, which was a non‑contributory scheme.  To achieve this, salaries of PNISS members were enhanced by 7% to place individuals on a par with Civil Servants (because of the contributory nature of the PNISS) but the pension base used was 93½% of pensionable final earnings.  The PNISS was analogous to (rather than by analogy to) the PCSPS.  When in 1972/73 the PCSPS was improved, government concluded that, whilst the PNISS could be improved on a similar basis to the PCSPS, individuals who became members of the PNISS after April 1973 would have their pensionable final earnings at retirement reduced by 6½% to 93½% to retain parity with Civil Servants.  Scheme members recruited before 1 April 1973 retained a right to have the pension based on 100% of the pensionable final earnings at retirement.
59.3. 
The above is the somewhat complex reason for the difference in pensionable final earnings for members of PNISS.  This position changed again in 1997 when the Treasury accepted that there was no longer a link between the pay and conditions of PNISS and PCSPS scheme members, and approved that, for service accruing after 1 April 1997, 100% of pensionable final earnings is used at retirement or on leaving the scheme.  This change was not made retrospectively.
59.4. 
There are only two categories of members.  Those employed and members of the PNISS before 1 April 1973 have a benefit basis of 65/100%.  Those recruited on or after April 1973 have 60/93½%.  A concession was given to the first (100%) group to apply to retire at 60 but continue to have their pension calculated on 100% of pensionable final earnings.  There has never been a concession for the second (93½%) group to have their pension base increased.

59.5. 
They believe Dr Guy’s dispute with the Authority to be:

· The value and basis of the additional service he purchased in the PNISS;
· His retirement age;
· The calculation of his pension rights using a base of 93½% of his pensionable final earnings.

59.6. 
Dr Guy was not offered a permanent contract with the Rutherford Laboratory until 1974 (after the changes to the PNISS in April 1973).  During his early years at Rutherford Laboratory he was a member of the FSSU.  The retirement age with FSSU was 65.  The normal retirement age for individuals who joined the PNISS after April 1973 was 60.

59.7. 
The retirement age issue is essentially a contractual matter between Dr Guy and his employer.

59.8. 
The terms of the option to retire at 60 for those with a retirement age of 65 was similar to a more general option given to scheme members in 1973.  The additional costs are payable by the employer rather than the scheme.  There has been a consistent approach from all scheme employers and the Treasury since 1973 that the option was offered on a once and for always basis.

59.9. 
Individuals given permanent contracts in the 1970s by Rutherford Lab who had been members of the FSSU were allowed to retain their retirement age of 65.  In these circumstances, the pension would be based on 100% of pensionable final earnings at retirement.  A once and for always option (similar to an option given to other former FSSU members in 1973 with a retirement age of 65) was given to this particular group of former FSSU members to reduce their retirement age from 65 to 60 and, exceptionally, to retain a pension base of 100%.  For whatever reason, Dr Guy did not complete the option form available to him.

59.10. The PNISS commenced regular computer generated annual benefit statements from 1985.  Prior to this, benefit statements were not routinely issued to members, and so it is a reasonable assumption that Dr Guy was not provided with any benefit statement before 1985.

59.11. The term “in post”, which is used by the booklet, is not a term that appears in the PNISS Rules and so it is not included in the defined list of expressions.  Those who were entitled to a pension base of 100% is, of course, set out in the PNISS Rules.

59.12. With regard to the issue about the retirement age recorded on the benefit statements, it has been confirmed to Dr Guy that the position as originally recorded, based on the fact that he did not take an option to retire at 60 in 1977, was incorrect.  As part of their quality assurance arrangements in place, each record is verified at the point a transaction occurs.  The purchase of the Added Years was a catalyst for the quality check in this case.

59.13. The basis for Dr Guy’s pension benefits under the PNISS, as with any other member, is the terms of his contract with his employer.  It is not within the gift of the PNISS to alter the benefits available to him from the pension scheme without the agreement of his employer. Unfortunately, his employer was not able to recover details of his employment contract when he made an application for Added Years of service in 1996.
59.14. Dr Guy has referred to others who he believes to be in a similar position to himself on joining the Council, by which they believe he means individuals who were on temporary contracts and members of FSSU.  They were aware that some members had a retirement age in the FSSU of 65 and had retained this retirement age, thus receiving a pension based on 100% of pensionable final earnings.  Given the uncertainty around the contractual position in 1996/97, it was for this reason that, exceptionally, they agreed to a request from Dr Guy and his employer to record a retirement age of 65 and pension base of 100%.
59.15. The only way his benefits could be calculated using 100% of pensionable final earnings would normally be if he retained a retirement age of 65.  However, exceptionally (and unprecedented in living memory), he was given a further opportunity to opt for a retirement age of 60 in 1996 as outlined in the letter of 17 September 1996.  Dr Guy’s second opportunity was unique.

59.16. Had he opted at that time, his employer was prepared to allow him to have his pension based on 100% of pensionable final earnings at 60.  In these circumstances his employer would have been prepared to meet the additional cost associated with this option.

59.17. After much debate, he was allowed to purchase the service on the basis of a retirement age of 65 which is a position he is on record as accepting.  This position was discussed in the 17 September 1996 letter from which they believed they understood Dr Guy’s reported position.

59.18. Since 1997, when they established a position, the statements have been consistent with the agreement of Dr Guy and at the express wish of his employer.  Prior to 1996, they accept that the information was changed during the course of Dr Guy’s career.  In recognition of the fact that benefit statements were incorrectly issued between 1985 and 1996 and the loss of expectation this may have caused, the Authority has latterly offered £500 for distress and inconvenience.
59.19. Dr Guy’s impression that he has ‘lost’ service by purchasing added years is false.  The terms of his Added Years was originally based on a retirement age of 65, enabling him to purchase sufficient years to bring his total service to 40 years, the maximum service allowed under the scheme, and at a cheaper cost than had he purchased the years with a retirement age of 60.
59.20. It was not until much later that Dr Guy himself produced his contract of employment.  Having seen that contract of employment they consider that the position is clearer than that in 1996/97.  They accept that, based on the information which was not available to them in 1996, the offer to move to a retirement age of 65 was not appropriate.  They do not know the reasons for the position adopted by his employer in 1973 in relation to his retirement age and pension base.  They believe the contractual position, as set out in the contract of employment, to be 60/93½ %.
59.21. The pension scheme has applied the retirement age for Dr Guy as advised by the employer based on documentary evidence where this has been available or alternatively, in the past, at the discretion of the employer where no such documentation has been available.

59.22. The Authority was bound to place Dr Guy’s pension on a correct footing, essentially a retirement age of 65 with a pension base of 100% or a retirement age of 60 but a pension base of 93½%.  They have attempted to comply with Dr Guy’s wishes since 1996 where this can be supported by documentary evidence.  Where no such evidence has existed, they have given him the benefit of any doubt.  They cannot comment on other cases/colleagues except to say individuals have been treated correctly based on options they have taken in the past regarding their pension provision.

59.23. Given the previous uncertainty of the position, they did not wish to reduce Dr Guy’s pension age without him appreciating the consequences in relation to the extra service he had applied to purchase in 1996 based on a retirement age of 65 and hence at cheaper cost, as well as allowing him to purchase more added years than if he had a retirement age of 60.

59.24. For this reason and given the potential implication, the Pensions Manager was prepared to allow Dr Guy to choose between a retirement age of 65 and 60.  His employer was consulted at each stage of the discussions/exchange with Dr Guy and confirmed their agreement to the position.  This was imperative given that the basis of the pension accrual is rooted in the contract between the individual and the employer.

59.25. Dr Guy’s benefits have been calculated correctly based on the circumstances of his joining the PNISS, the rules of the Scheme and the response to the options given to him.  Dr Guy did have opportunities during his membership to opt to retire at the age of 60 with a pension base of 100%, which he chose not to take.  
59.26. In 2003, Dr Guy agreed with his employer that he would leave the PNISS and join the RCPS, a scheme by analogy to the PCSPS and sponsored by his employer.  The benefit was calculated at the request of his employer on the basis of a retirement age of 60 and a pension base of 93½% of his pensionable final earnings.  Based on an exchange with his employer, they believed that this was in accordance with Dr Guy’s instructions.  Having elected ultimately for a retirement age of 60, his benefits were correctly calculated using a pension base of 93½% of pensionable earnings for pre 1 April 1997 service at the point he left the scheme.  However, it is clear that Dr Guy has not been disadvantaged in relation to his original contractual position.
59.27. When leaving the PNISS in 2003, his employer confirmed that the calculation of his benefits should be based on a retirement age of 60 and consequently the added years were adjusted both to take account of the revised retirement age, and the additional voluntary contributions he had paid to the point he left the PNISS.

59.28. In practice, by transferring his service to the RCPS, an occupational scheme operated by his employer, the 100%/93½% issue was not relevant given that his transfer value was under the Public Sector Transfer Club rules and he received a full service credit based on his PNISS service including the Added Years he had paid for at the point he left the PNISS.
CONCLUSIONS
60. The crux of this complaint concerns the appropriate percentage of ‘pensionable final earnings’ which should be used to calculate Dr Guy’s benefit entitlement for pre 1 April 1997 service.  However, as the benefit bases are intrinsically linked to both retirement age and pensionable final earnings, consideration of the retirement age needs to be taken into account.
61. Effectively, there are three bases applying under PNISS, i.e. 65/100%; 60 optants/100% and 60/93½%.  Only 65/100% members had the option to be treated as optants 60/100%.  However, Dr Guy argues that his retirement age had to be 60 because he joined after April 1973 but that his pensionable final earnings were 100% (i.e. he was treated in a similar way to the people with the option even though he did not have the option).  His argument is based on being “in post” before April 1973 and his employer wanting to keep parity with permanent pre April 1973 employees.
62. Although Dr Guy refers to the annex (A2) of the explanatory booklet, part 2 of the booklet clearly states that it does not confer any rights.
63. It is evident from the letter, dated 12 July 1996, that Dr Guy has had, at various times, different benefit bases applying to him in the PNISS.  In 1979, his benefit basis was changed from 65/100% to 60/93½% and, from the contents of that letter, there is no paperwork to explain that change.  Nonetheless, the basis of 60/93½% coincides with his contract of employment issued in November 1973.  In 1985, a further change occurred, from 60/93½% to 60 optant/100%, but again there appears to be no supporting documentation for that change either.  Since benefit statements were not issued prior to 1985, Dr Guy would have been unaware of these amendments at these times and only found out about them in 2002 when he was given a copy of the 12 July 1996 letter.  Making changes without having any written approval or knowing the reason for such change is maladministration.  Nevertheless, this must cast doubt on the reliability of any entitlement shown on the benefit statements sent to Dr Guy during the period 1985 to 1996.  I note that the 1994-96 statements contained a caveat that, “the actual benefits payable will be calculated by the pensions administration office, Thurso when the data held has been verified”.  This implies that the data is unverified.  In any event, it is the Rules of the PNISS which determine a member’s entitlement and not the benefit statements.  The benefit basis was changed once more in 1996, to 65/100%.  Dr Guy appears to have been aware of this last alteration and the reason for it.  He agreed to purchase added years on the basis of a retirement age of 65.  Since AVCs and the main scheme had to be on the same basis, there is evidence he accepted this change at that time.
64. Dr Guy’s first employment contract, in 1971, was for a fixed term of three years.  Consequently, it did not specify a retirement age and, instead, terminated on 30 September 1974.  This employment was pensionable under the FSSU.  Whilst the retirement age under FSSU is usually 60, it has been confirmed that benefits can be provided at age 65 to coincide with an individual’s retirement age at his relevant institution.  In 1971, it seems the Council’s retirement age was 65 for men, and the insurance policies for Dr Guy were written to an age prior to his 65th birthday.  However, the FSSU is a completely separate pension arrangement to the PNISS.  The Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002 only came into force on 1 October 2002 and, as they were not retrospective, do not have any relevance.
65. When Dr Guy was made permanent, he had a choice of continuing in the FSSU or joining the PNISS.  Had he chosen to remain with FSSU, 100% of his lower earnings would have been pensioned and it is likely that his retirement age would have remained as age 65.  There appears to be some incompatibility with offering Dr Guy the choice of pensioning his lower earnings (£3,121) under FSSU if the Council were willing to pension 100% of his higher earnings (£3,340 i.e. 3,121 + 7%) under PNISS.
66. Rule 4.01 of the 1972 Rules declares that the retirement age under the PNISS is 60 unless any of the two exceptions, listed in (a) and (b) of that rule, apply.  Dr Guy’s permanent (second) contract of employment was issued on 23 November 1973 and commenced from 1 October 1974.  This contract was his current contract when he joined the PNISS.  For a retirement age of 65 to apply under exemption a) the current contract of employment had to start before 1 April 1973, which it did not.  Dr Guy’s permanent contract of employment clearly states in part 13 of the notes on conditions of employment, dated November 1973, that his retirement age is 60.  Hence, the exemption given in 4.01(b) has no impact since his contract does not specify a different retirement age to that of the scheme.  The rule for retirement age under the 1997 Rules almost mirrors the 1972 Rules, other than the addition of exemption c) in that Rule which does not apply to him and has no relevance.
67. Pensionable final earnings are dealt with under Rule 4.05.  Since Dr Guy’s current contract did not begin before 1 April 1973, the only way he is entitled to 100% is if, in the Authority’s opinion, exceptional circumstances arise.  Although the same rule under the 1997 Rules has been expanded to cover other events, nothing turns on this issue.  The Pensions Manager has said the Scheme has complied with the employer’s request and essentially this matter is a contractual one for the employer.  However, the Rules are clear in that it is the Authority’s opinion, rather than the employer’s.
68. The Head of HR for the Council has hinted that there may have been an error in Dr Guy’s contract.  Nevertheless, a ‘60/93½% contract’ was offered by the Council and accepted by Dr Guy.  There is no evidence this contract was ever replaced, although there is evidence it was varied in 1996.  Despite this, Dr Guy has not named his employer, the Council, as a respondent.
69. Following Dr Guy’s consent, in February 1977, to relinquish his rights in respect of the policies providing superannuation benefits under the rules of FSSU, the Superannuation Section, in July 1977, issued to Dr Guy an option form about changing his retirement age from 65 to 60.  Dr Guy took no action over this option as he seems to have been under the impression and accepted, at that time, that his retirement age was already 60 in accordance with his permanent contract of employment.  This seems to me to be a perfectly normal reaction.
70. Even if Dr Guy had been given a contract reflecting 65/100% and then effected the option in 1977 to switch to 60/100%, like the benefit statements produced between 1985-96 and which he believed he had, it seems likely that Dr Guy would still have amended his retirement age in 1996/97 to age 65, thereby reverting back to 65/100%.
71. Generally speaking, the value of an amount of pension is greater the earlier it comes into payment.  The buying of added years per se did not reduce the value of his pension.  Even if Dr Guy had not bought any added years, but changed his retirement age from 60 to 65, the effect of doing so would have been to reduce the cash equivalent transfer value of his main scheme benefits.  Whilst the reason for changing his retirement age in 1996 to 65 was linked to securing the maximum amount of pensionable service (both from extra scheme service and by buying added years), it was the change of the retirement age, rather than the buying of added years itself, that resulted in a lower transfer value.

72. I can see perhaps why Dr Guy thought it was attractive, in 1996, to change his retirement age to 65.  Had he remained in his employer’s service and PNISS until age 60, he would have accrued 32 years and 332 days, a shortfall of 7 years and 33 days from the maximum service of 40 years.  By 1996, the cost of buying sufficient number of years’ reckonable service to achieve the maximum service, and thus the maximum pension, exceeded the 7½% of his salary that he could pay.  By agreeing to change his retirement age and continue in the PNISS until age 65, he could accrue another five more years’ service by working longer and the shortfall at that age would have been only 2 years and 33 days.  As the cost of buying less added years is spread over a longer period (i.e. an extra five years) this would be cheaper and was calculated to be 4.81% of his annual salary.
73. I note Dr Guy says that, in 1996, he agreed to whatever was suggested to increase his pension with added years.  There appears to be a good reason for the change.  While agreeing to change his retirement age to 65 increased the amount of pension he could receive from the PNISS at age 65, it did have implications, in particular on the transferable value of his pension, and it is clear that Dr Guy was not aware of those consequences at that time.  He now claims this to be a mistake and says he was not warned.  The Courts have established, through case law
, that there is no general duty upon an employer to provide information and/or advice to an employee in order to prevent economic loss (or any such duty on the managers/administrators of a pension scheme).  In 1996, Dr Guy may not have realised that changing his retirement age to 65 was a ‘bad bargain’; something that he had later realised in hindsight.  I do not believe it was foreseeable that new pension arrangements would be introduced some six years’ later, or that he may wish to transfer between schemes.
74. It strikes me that the Authority and the Council have tried to be flexible and gone a long way to accommodate Dr Guy with various offers throughout his service.  In October/November 1973, he had the choice of the PNISS or the FSSU.  Although taking no action in 1977 with regard to the option, the evidence suggests that a proposal was put forward in 1996 and Dr Guy had a second opportunity to select optant 60/100 but did not take it, instead choosing 65/100.  Furthermore, the Authority has latterly confirmed that it was willing to keep to the 1996 agreement (i.e. 65/100%) or let Dr Guy choose 60/93½%.  The Council has also indicated in 2003 that, had Dr Guy retained 65/100%, they would be willing to consider, when Dr Guy reached age 60, a request from him to retire early at their expense, although there was no guarantee that he would be permitted to do so.  Whilst Dr Guy maintains he should be awarded benefits on a 60/100% basis, he decided to accept the 60/93½% benefit basis as the better of the two choices when transferring out his benefits, whilst continuing to complain.  Dr Guy belatedly says that changing his pension to 65/100% in 1996 was contrary to the rules of the PNISS and he wants that mistake to be corrected.  His transfer value was, however, based on a retirement age of 60 and pensionable final earnings of 93½% in respect of pre 1 April 1997 service and 100% in respect of post 31 March 1997 service, which concurs with his contract and the Rules.  Thus, the transfer value has been based on his entitlement under the Rules of the Scheme, and I am unable to uphold Dr Guy’s complaint in this respect.
DIRECTION

75. Due to the maladministration identified in paragraph 63 and for issuing erroneous benefit statements between 1985-1996, I direct that, within 28 days of this Determination, the Authority should pay Dr Guy an amount of £500 to redress the injustice caused by the loss of expectation (rather than entitlement).
CHARLIE GORDON

Deputy Pensions Ombudsman

26 September 2007

Appendix
76. The separate explanation of the situation that accompanied the Head of HR’s letter of 11 February 2002 is shown below

“Annex to PNISS letter and the new Civil Service Pension Arrangements

1
What are the new Civil Service pension arrangements? 
The main features of the new arrangements are:

· 
pension based on 1/60th of pensionable final earnings for each year of service, with a maximum of 40/60ths (current scheme 1/80th, with a maximum of 40/80ths);
· 
BUT no pension lump-sum (current scheme lump sum of 3 times annual pension, payable on retirement date). However, the scheme will allow staff to create a lump sum (maximum 3 times annual pension) by sacrificing E1 of pension for every £12 of lump sum;
· 
contribution rate of 3.5% of salary (current scheme 1.5%);

· 
death in service benefit 3 times salary (current scheme twice salary);

· 
widows/widowers benefits can be paid to non-married partners (in the current scheme and PNISS, widows/widowers pensions can only be paid to a husband or wife).

2
What options will RCPS members have There are 3 options:

· 
stay with current arrangements;

· 
become part of the new arrangements for future service only, leaving service up to 1 October 2002 under the existing arrangements;
· 
become part of the new arrangements fur future service AND convert service to date to the new arrangements (at the rate of 0.92 years for every year under the old arrangements).

3
What options do PNISS members have?

PNISS members do not have to do anything because new arrangements are not being introduced for PNISS. The PNISS scheme will continue unchanged and any PNISS member who wishes to continue as a PNISS member with the current arrangements need do nothing at all.

But any PNISS member who wishes to gain access to the new Civil Service arrangements can do so by transferring into RCPS now. The three options set out above will then be available to them.

4
Are the new arrangements better than the current ones?
The answer to this question will be different for every individual. The first point to note is that the current schemes (RCPS and PNISS) are good pension schemes giving good pension benefits which are index-linked.

The new arrangements are being introduced on a "cost neutral" basis – actuaries have certified that the improvements in benefits are "worth" the extra 2% contribution. But this is a general calculation and the situation for each individual will be different.

Aspects of the new arrangements which might be of particular interest to some people include:

· 
the death in service benefit is significantly better than PNISS/RCPS;

· 
the widows/widowers benefits are payable to non-married partners (only payable to husbands/wives in RCPS/PNISS);
· 
the availability within the RCPS (both the existing and the new arrangements) of actuarially reduced early retirement, which enables members to retire and draw their pension (on an actuarially reduced basis) before contractual retirement age.

However, the position for PNISS members is different from that of existing RCPS members because employees who are PNISS members also currently receive a salary enhancement to compensate them for the higher rate of pension contribution (see next section).

5
What other implications are there of transferring from PNISS to RCPS? If you transfer into RCPS then:

· 
your retirement age will be 60 (a small number of longer-serving PNISS members have a retirement age of 65);

· 
your CLRC salary will cease to be enhanced by the current 7%;

· 
your pension contribution will be 1.5% of salary if you opt to remain in the current RCPS, or 3.5% of salary if you opt for the new pension arrangements.

For the purposes of comparison, you should note that the monthly take-home salary (ie after superannuation contribution, tax and National Insurance) of a RCPS member paying 1.5% RCPS contributions is very similar to that of a PNISS member paying 7.5% PNISS contributions. Transferring from PNISS to RCPS and paying the new 3.5% contribution would represent a reduction in take-home pay in the region of 1.5% of salary (not 2%, because the pension contribution is deducted before tax).

6
Is the 1/60th accrual rate an advantage?
An important feature of the new pension arrangements is that the pension entitlement is calculated at the rate of 1/60th of pensionable final earnings for each year of service, to a maximum of 40/60ths (as opposed to 1/80th in PNISS, with a maximum of 40/80ths). However under the new arrangements there is no lump sum (whereas PNISS pays 3/80ths of pensionable final earnings per year of service as a lump sum). For a person who is currently in old RCPS and who has a reasonable length of service to go before retirement age, the new arrangements can result in a somewhat larger annual pension, paid for of course by the increased employee superannuation contribution. But the situation is more complex for a person transferring from PNISS because:

· 
some longer-serving PNISS members are entitled to a pension calculated on their enhanced CLRC salary (ie 107% of the equivalent CLRC salary), and this advantage would be lost for future service in RCPS;

· 
for all other PNISS members, service since 1 April 1997 in PNISS also counts for pension purposes in relation to the enhanced salary (ie 107% of the equivalent RCPS salary), and again this advantage would be lost for future service in RCPS.

7
What would happen to service to date on transfer from PNISS to RCPS?
In transferring from PNISS to RCPS, you would have the option of leaving your service to date in PNISS as a "preserved award", or of transferring your service into RCPS. Relevant issues here include:

· 
a preserved award in PNISS would be calculated on the basis of your pensionable final earnings at the date of transfer to RCPS, enhanced by inflation (retail price index) from that date up to your retirement date. This could work to your advantage if you expect your salary to increase by less than inflation between now and when you retire, otherwise it would work to your disadvantage;

· 
if you transfer service from PNISS to RCPS, the starting point will be that one year's service in PNISS will qualify for one year's service in RCPS. But a number of adjustments may be made to this:

· 
if you currently have a retirement age of 65, you will receive less than one year's service per year in RCPS to compensate for the fact that your pension will be in payment for longer;

· 
if you are currently entitled to a pension based on your enhanced salary (107% of the equivalent RCPS salary), then you will receive more than one year's service per year in RCPS to compensate for the fact that your pensionable final earnings in RCPS will be lower.

If you opt to transfer your previous service from PNISS into RCPS, then you will have the further option of transferring this previous service into the new pension arrangements (but you will not be obliged to do so). If you do so, each year's service will count as 0.92 years' service (at the rate of 1/60th of pensionable final earnings per year) under the new arrangements (this will give an equivalent value, no loss - no gain, relative to service not transferred to the new arrangements).

8
Shiftworkers

If you are a shift-worker, there may be differences in the pension arrangements between PNISS 
and RCPS, particularly if you a currently a member of the Shift Pay Plan.

9
Will it be possible to transfer to RCPS at a later date (eg after October 2002)
This is not impossible but there is not an automatic entitlement to transfer between the schemes. A person transferring after 1 October 2002 would only have access to the new RCPS arrangements.

10
What further information is available
One obvious source of information is the benefits statements which are issued by PNISS. This gives a lot of information about your current pension position in PNISS. The meetings/talks mentioned in the covering letter may also be useful. If you are seriously thinking about transferring to RCPS then it will make sense to ask the PNISS administrators for further information. The PNISS administrators, CLRC HR staff and JSS (who administer RCPS) will not give you financial advice – if you wish to get this you should make your own arrangements (we may be able to identify a web-site listing accredited financial advisers).”
77. The separate explanation of the situation that accompanied the Head of HR’s letter of 4 August 2003 is shown below.

“[Dr] Guy - Pension Arrangements

Introduction

Separate documents record the disagreement between [Dr] Guy and the PNISS administrators with respect to his pension age and pensionable final earnings. These can be summarised as:

· [Dr] Guy believes he is entitled to retire at age 60 with a pension based on 100% of his pensionable earnings.

· 
PNISS disagree and are willing to allow him either:

· 
retirement at age 65 with a pension based on 100% of his pensionable earnings.

· 
retirement at age 60 with a pension based on 93.5% of his pensionable earnings.

In an attempt cut through the labyrinthine complexities of the arguments for and against each scenario, it has been suggested that [Dr Guy] transfer his pension benefits into RCPS and retire from there. Under this arrangement two questions are important:

· 
whether [Dr Guy]'s reckonable service transfers from PNISS to RCPS on a "year-for-year" basis or with some loss of service;

· 
what is [Dr Guy]'s pensionable salary for RCPS purposes. 
Transfer of Reckonable Service

The answer to the first question is governed by the rules for transfers between "Public Sector Club" schemes. The principle is that if the entitlements are the same in the old scheme and the new scheme, then "year-for-year" transfer is awarded (subject to settling any liabilities in the old scheme, such as unpaid family benefits) However, where the terms of the two schemes are different, a calculation is done to compare the terms and an increase or reduction in reckonable service is enacted in the receiving scheme (ie RCPS in [Dr Guy]'s case).

Thus, if [Dr Guy]'s transfer is calculated on the basis of a pension payable at age 65, then RCPS must make a reduction in reckonable service to offset the fact that RCPS will be paying a pension 5 years earlier than would have been the case in PNISS. However, if the transfer is done on the basis that [Dr Guy]'s pension entitlement is to a 93.5% pension at age 60, then the calculation shows "year-for-year" transfer (there is a loss of a small number of days for unrelated reasons).

Richard's statement at the meeting, to the effect that this calculation is independent of pensionable salary, is correct at this point in the process. The determining factor is whether retirement age in PNISS is 65 or 60.

RCPS have accepted that it is legitimate to process [Dr Guy]'s transfer on the basis of a 93.5% pension base and retirement at age 60. This reflects both the fact that the pension contributions [Dr Guy] has made would fully fund either of these options, and also the fact that in an attempt to resolve the dispute between them, PNISS have offered [Dr Guy] the choice between these two options.
Pensionable Salary

The question of [Dr Guy]'s pensionable salary in RCPS turns out not to be a matter for the pension scheme but for CCLRC.

A-rate and T-rate Salaries

CCLRC's pay arrangements are that all members of the RCPS are paid salary at what is known as "T-rate" (where T stands for Treasury and reflects a now defunct arrangement whereby SERC salaries were set at the same as those of scientific civil servants). PNISS members are paid "A-rate salaries (A = Authority, ie UKAEA), which are 7% higher than the equivalent T-rate. The 7% enhancement is to reflect the fact that PNISS members pay a pension contribution of 7.5% compared to the RCPS rate of 1.5% - after allowing for tax treatment, the take-home salaries of two identical CCLRC employees, one paid A-rate and one paid T-rate, are the same to within a matter of pence.

Staff in RCPS receive a pension based on 100% of their T-rate pensionable earning in their last 12 months of service. Staff in PNISS receive a pension based on either 100% or 93.5% of their A-rate pensionable earning in their last 12 months. (In both schemes a different consecutive period of 12 months may be the basis of pension where, exceptionally, this results in a higher pension.)

The pensions received by T-rate and equivalent A-rate staff with a 93.5% pension base, are broadly similar - a PNISS retiree with 40 years service and final pensionable earnings of £26,750 (£25,000 + 7%) receives a pension some £5.62 per annum greater than an RCPS retiree with final pensionable earnings of £25,000. (An equivalent PNISS retiree with 100% pension base receives a pension £875 per annum greater than his RCPS equivalent.)

Effect of Retirement Age

The A-rate pay enhancement of 7% applies equally to PNISS members regardless of their retirement age (65 or 60) and regardless of their final pensionable pay (93.5% or 100%).

Actuarially speaking, the value of the pension benefits of staff with a 100% pension base who retire at 65 are equivalent to the value of those of staff who retire at age 60 with 93.5% pension base.  However, those who originally had 100%/age 65 pension benefits, and who opted in the early 1970s to change their retirement age to 60, have pension benefits which are of substantially higher value. The difference in value however is funded not by PNISS, but by CCLRC. CCLRC reimburse PNISS for pension payments from age 60 to 65.

The same is true of staff who did not opt to change their retirement age from 65 to 60, and who are subsequently allowed to retire under PNISS rule 8.20b.  Such staff retain their 100% pension base and receive a pension before age 65, which is reimbursed to PNISS by CCLRC until the staff member attains age 65.

Implications for [Dr] Guy as a Member of RCPS

It is uncommon for staff to transfer between PNISS and RCPS. In the very few instances where this has happened in the past, the staff member has ceased to receive the 7% A-rate salary enhancement on transfer.  However, CCLRC has some degree of discretion with respect to salary rates, and it does not appear to be specifically outside CCLRC's discretion to allow [Dr Guy] to retain his A-rate salary after transfer to RCPS. To allow this in this case would have three consequences:

· 
because it would give [Dr Guy] a higher rate of pension, it would result in RCPS paying out larger pension benefits than it received from PNISS in respect of his transfer;

· 
it would set a precedent for any future transfer cases, again with cost implications for RCPS, and would call into question the arrangements under which other staff have previously transferred between PNISS and RCPS;

· 
it would result in [Dr Guy] receiving pension benefits outside the strict terms of the pension scheme, which could not be justified at audit as a proper use of public money.

In these circumstances there does not appear to be an adequate justification for departing from the normal arrangements for [Dr Guy]'s salary following his transfer to RCPS.”
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