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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Ms E M Allan

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Ms Allan complains that Prudential’s sales representative:

1.1. Improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Ms Allan states that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme.

1.2. Over estimated the AVC pension she would receive,

1.3. Incorrectly portrayed the AVC facility as linked to the Teachers’ Pension Scheme,

1.4. Did not explain to her, or provide literature explaining, the advantages of PAY over AVCs in the event of early retirement on ill health grounds.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.  The Department of Education and Skills has confirmed to my office that the teaching unions were consulted before Prudential’s appointment and supported it.

4. Ms Allan was a member of the Teachers’ Pension Scheme.  When she joined the Teachers’ Pension Scheme, she had transferred in a 5 year service credit from another employment.  She states that in 1992 “I was very serious about improving my retirement prospects.”  Ms Allan attended an AVC presentation at her school at which she says Prudential’s AVC facility was described as being recommended by the National Union of Teachers, linked to the Teachers’ Pension Scheme and officially approved, statements that she considers to be incorrect.  Ms Allan says that she had never heard of PAY and there was no mention of that option in the talk, or of its advantages in the event of early retirement on ill health grounds.  After the presentation, Ms Allan made an appointment to see a Prudential sales representative.

5. On 8 June 1992 she met with the sales representative and agreed to pay AVCs to Prudential.  Ms Allan signed an application form containing the following question:

“Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for….Past Added Years?

The box was not ticked.

6. The sales representative completed a “personal financial review” form.  The form shows that Ms Allan was 44 and had been a member of the Teachers’ Pension Scheme for four years.  She was making no regular savings or investments.  Her first priority was recorded as being pension provision.  The sales representative recorded his recommendation, so far as is relevant to Ms Allan’s application to me, as:

“TAVC 16 yrs.  Put AVCs into company scheme in order to enhance pension.”

7. The sales representative used Prudential’s “ready reckoner” to calculate the maximum percentage of AVCs that could be paid.  In Ms Allan’s case it was 9% of salary, the maximum allowed under Inland Revenue regulations.  The ready reckoner contained a note stating:

“If you have been contributing to either the added years facility or to a free standing AVC contract or both or if you have any pension benefits arising in respect of previous employment you may decide it is desirable to reduce the contribution.”

8. Ms Allan says that she discussed with the sales representative how much pension she could expect to receive at normal retirement date, which in the Teachers’ Pension Scheme is 60.  There are handwritten notes on the ready reckoner.  Ms Allan states that the sales representative made these notes before giving the ready reckoner to her.  They state:

“25/80 = 17,664

25/80 = 5,520

£5,520 per year

£6,200 per year

£11,720”

The first three lines appear to be a reference to Ms Allan’s Teachers’ Pension Scheme entitlement.  The scheme has an accrual rate of 1/80th per annum and at age 60 Ms Allan’s service credit would have been 25 years.  Her pension was thus estimated as £5,520, being 25/80ths of her annual salary, which was £17,664 per annum.  No allowance was made for future salary increases.  The amount of £6,200 was derived from an “illustration of benefits” table issued by Prudential as showing the benefits likely to be obtained from AVCs.  This showed illustrated annuity amounts at age 60 assuming a future rate of investment return of 13% per annum up to retirement and 10% per annum afterwards.  The sales representative provided Ms Allan with a copy of the table, which contained a note that the Life Assurance and Unit Trust Regulatory Organisation (LAUTRO) had directed that 13% and 10% were the highest rates that could be used for illustration purposes.  The table contains a note stating:

“What is actually paid will depend on the bonuses added to your account and the terms ruling at the date of retirement for converting cash into annuity.”

9. The sales representative also gave Ms Allan an AVC leaflet and an AVC booklet.  These do not mention PAY.  The leaflet and booklet provide a general explanation of the AVC facility.  The booklet contains warnings about investment risk and inflation, but does not say anything about early retirement.

10. It was Prudential’s practice to issue  annual statements showing the fund value, but Ms Allan says she did not always receive these.  From 2002 onwards the statement also showed an estimate of the AVC pension payable based on current growth expectations and annuity rates.

11. In January 2005 Ms Allan retired on ill health grounds.  The pension payable to her is calculated on the same basis as if she had continued in service until age 60.  Ms Allan has confirmed that her ill health could not have been foreseen in 1992.  Ms Allan complained to Prudential in January 2005 that had she been told about PAY in 1992 and that the benefits of added years purchased in that way would not be reduced in the event of early retirement on ill health grounds, she would have chosen PAY rather than AVCs.

12. In her application to me dated 3 April 2005, Mrs Allan stated:

“I realise that you have time limits for complaints but it honestly did not occur to me then, or until last year, when I was absent from work due to my illness and prior to my ill health retirement, that I had made the most important financial decision of my life based on hard sell, biased advice and neglect to mention the alternatives.”

13. In a letter dated 24 August 2005, Ms Allan stated:

“Since 1992 I have assumed that I had made a wise financial decision regarding my pension and was not aware of the Added Years facility until 2004 when I was applying for ill-health retirement and came across a couple of articles on the internet which appeared in the Guardian, this was the time when I investigated the option further.”

14. Capita Pensions Administration Limited, the administrator of the Teachers’ Pension Scheme, supplied information to Ms Allan about PAY in February 1999.  Ms Allan acknowledged receipt of the information and sought clarification of some points, but did not elect to purchase PAY.

15. Asked to comment on the difference between her statement that she was unaware of added Years until 2004 and the information from Capita, Ms Allan stated that in 1999 PAY did not seem as attractive to her as AVCs, bearing in mind the figure of £6,200 per annum quoted to her in 1992.  Ms Allan said:

“I was no doubt unsure of the best thing to do in the circumstances and whether or not it would be a good idea financially to have two separate accounts of extra pension funds rather than accumulate it all in one place.  I was nervous about making changes since I had already paid a considerable amount of money into the AVC fund over 7 years and had no real experience or understanding of financial matters.”

“I assure you that I was definitely not aware at that time of the possibility of any redress regarding Prudential.  I was certainly not aware of this, or indeed of the mis-selling issue or the magnitude of the mistake which I had made, until I read the online articles in the Guardian in 2004 which revealed the problems with the mis-selling of Prudential AVCs and which made reference to teachers taking complaints about Prudential to a Pensions Ombudsman.  I believe I am correct in saying that it was around this time or slightly earlier that Prudential first sent an estimate of projected pension which also alerted me to the mistake I had made.”

PRUDENTIAL’S POSITION
16. Prudential considers that there was no regulatory requirement for its sales representative to tell Ms Allan  about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

17. Prudential points out that from January 1995, its AVC booklet included a brief explanation of PAY.  From January 1996 its application form contained a declaration, stating that the applicant had been made aware of the Teachers’ Pension Scheme booklet with regard to PAY.  Prudential considers that “we do not accept in principle that the cases arranged before the documentation changes should be treated any differently to those arranged afterwards.”

18. Prudential considers that, irrespective of whether the question about PAY in the application form was answered or not, it would stimulate a discussion about that option.

19. Prudential considers that the note in the ready reckoner mentioning PAY would have alerted Ms Allan to the existence of that option.

20. Prudential considers that Ms Allan’s employers or trade union, if she belonged to one, would have told her about PAY.

21. Prudential attempted to obtain the recollections of its former sales representative, but he did not reply to the company’s letter.  In the absence of his recollections of the meeting, Prudential does not wish to comment on the figures written on the ready reckoner.

CONCLUSIONS
22. The AVC facility is part of the Teachers’ Pension Scheme and Prudential was appointed by the Department of Education and Skills to manage the AVC section, following consultation with the teaching unions.  I do not accept that the information to that effect given to Ms Allan was misleading.

23. Prudential was only required to make Ms Allan aware of the existence of PAY.  I do not agree with Ms Allan’s assertion that the sales representative should have explained the possible advantages of PAY.

24. Prudential’s argument that cases relating to the period before the wording of its documents changed should be treated no differently to later cases can quickly be dismissed.  The later wording clearly draws attention to PAY.  It is the failure of the earlier documents to do that which lies at the heart of this complaint.

25. In the absence of an answer to the question about PAY in the application form, I do not conclude that Ms Allan was made aware of PAY by that route.

26. The AVC leaflet and booklet provided to Ms Allan did not mention PAY.  However, the sales representative left the ready reckoner with Ms Allan.  She placed considerable importance on the handwritten notes and I consider it reasonable to assume that she would have regard to the printed note also.  This refers to the added years facility and I am prepared to accept this as notification that such an option existed.

27. I note that the sales representative used approved illustrative rates.  He also provided Ms Allan with a written warning of investment risks.  Ms Allan has commented to me that the illustrative rates were unreasonably optimistic but Prudential cannot fairly be criticised for using those rates.

28. Even if I were to accept Ms Allan’s assertion that she was not made aware of PAY in 1992, she was provided with full details of that option in 1999 and chose to continue paying AVCs.  It is therefore difficult for me to accept as a valid proposition that, without the benefit of hindsight as to early retirement and investment returns, Mrs Allan would have made a different decision in 1992.

29. I do not uphold Ms Allan’s complaint.

DAVID LAVERICK

Pensions Ombudsman

30 May 2006
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