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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Capcis Limited (Capcis)

	Scheme
	:
	Capcis Limited Pension and Life Assurance Scheme (the scheme)

	Respondent
	:
	Equitable Life Assurance Society (Equitable)


MATTERS FOR DETERMINATION

1. Capcis complains that Equitable paid an incorrect surrender value to the trustees.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Capcis is the scheme’s sponsoring employer.  The sole asset of the scheme was a with profits policy issued by Equitable to the trustees.  Members did not pay contributions to the scheme.  The policy contained the following condition:

“10.1
Any With Profits Retirement Benefit and Unit Linked Retirement Benefit under this Policy shall have a surrender value which shall be determined by the Society in its absolute discretion at the time of surrender.”
Retirement benefits were defined as:

“An assurance secured by part or all of the First Premium and any further single premiums paid pursuant to the option contained in paragraph 1.1 of the Fourth Schedule an amount equal to the Value of the Investment Account in respect of that Unit Linked Retirement Benefit being part of the Total Retirement Benefit under this Policy.”
Total retirement benefit was defined as:

“The aggregate amount of the sum assured by the Retirement Benefits secured under this Policy at that date together with Related Bonuses and the Value of the Investment Account at that date.”

4.
The scheme was underfunded from its inception and in March 2004 the scheme’s auditor warned the trustees that the situation was serious and that steps had to be taken to eliminate the deficit.

5.
In April 2004 an independent financial adviser (IFA) acting for the trustees sent Equitable a request to surrender the policy.  Equitable replied on 6 April 2004, stating that production of the necessary quotation “can take a number of weeks”.

6.
On 11 May 2004 Equitable provided the trustees with draft scheme accounts and a statement headed “Financial information for the period 1 April 2003 to 31 March 2004”.  This gave the “notional value of guaranteed benefits as at 1 April 2004” as £1,999,139.58.

Appended to the statement was the following note:

“Notional value of guaranteed benefits.

The guaranteed value of the benefits arises from all the contributions or transfers made into the with profits fund plus any declared bonuses that have been added to the with profits fund.  Some policies issued before July 1996 include a guaranteed rate of investment return on guaranteed benefits which increases the guaranteed value over time.  The guaranteed value is reduced by the effect of any withdrawals that have been made from the policy.  If the benefits are taken when guaranteed terms apply under the scheme policy (e.g. to buy immediate benefits on retirement) the amount payable is never less than the guaranteed value of the benefits.
The total amount available in the circumstances described above may be greater than the guaranteed value on the date that benefits are taken because some non guaranteed final bonus may be added.  The amount of final bonus (if any) cannot be determined in advance.”

7.
A meeting of the trustees took place on 8 June 2004.  The minutes stated:

“The trustees agreed unanimously that the fund should be moved from the ELAS to an alternative investment vehicle.  Mr Tate was asked to write to ELAS on behalf of the trustees informing them of their decision to transfer the fund elsewhere.”

A letter dated 10 June 2004 was sent to Equitable on behalf of the trustees, asking that the surrender be actioned as soon as possible.

8.
On 24 June 2004 Equitable sent the IFA a quotation showing the total surrender value as £1,602,912.60.  The quotation stated that the surrender value was not guaranteed.
9.
On 11 October 2004 Equitable sent the trustees a letter stating that the full surrender value was now £1,603,431.66.  The letter stated that the actual amount paid on the date of surrender could not be guaranteed and that the “financial adjustment” used in calculating the surrender value was 11.1%.  The trustees, having received the letter, decided to go ahead and signed a “bulk surrender payment declaration” on 12 October 2004.  The form included the declarations:

“We understand and agree that the illustration set out in the letter dated 11 October 2004 is not guaranteed and has been provided for illustrative purposes only.”

“We accept such bulk surrender value as the Society shall determine, provided that the financial adjustment applied at the actual date of surrender does not exceed 16.10%.”

“We accept payment of the bulk surrender value in full and final settlement of all claims howsoever arising against the Society in relation to the Policy.”

10.
On 19 October 2004 Equitable paid a surrender value of £1,600.334.76 to the trustees.  The Trustees used this money to purchase an investment bond with Skandia Life.
11.
The trustees complained to Equitable about the amount of the surrender value, saying that they had taken advice and “no-one can think of a reason why the surrender value was as low as it was.”  Equitable confirmed that the calculation was correct and pointed to the wording of the form signed by the trustees.

SUBMISSIONS

12.
Capcis states:

12.1
Since March 2005 it has been making an annual payment of £39,000 to the scheme, in addition to its usual contributions.  The scheme actuary determined that this payment would be required until March 2015 to eliminate the scheme’s deficit.
12.2
The trustees had no alternative but to proceed with the surrender, given that they had received advice indicating that much better rates of return were available elsewhere.
13.
Equitable states:

13.1
All its letters made it plain that surrender values were not guaranteed.

13.2
The bulk surrender payment declaration included the trustees’ acceptance that there was no guarantee.

13.3
The policy conditions stated that determination of surrender values was at the Society’s absolute discretion at the time of surrender.

13.4
The value of £1,999,139.58 quoted on 11 May 2004 was a notional value.  It was not the value of the policy if it was surrendered on that day.  It was the guaranteed value available to pay retirement benefits, if they all became payable at 1 April 2004.  It was calculated as follows:
Guaranteed policy value at 31.12.03 (last bonus declaration date) = £1,990,490.20.

31.1.04 – withdrawal of £2,945.41 (0.00147536 of fund).  Fund remaining after withdrawal = 1 – 00147536 = 0.99852464.

29.2.04 – withdrawal of £2,945.41 (0.0147347 of fund).  Fund remaining after withdrawal = 1 – 00147347 = 0.99852653.
31.3.04 – withdrawal of £2,945.41 (0.00147131 of fund).  Fund remaining after withdrawal = 1 – 00147131 = 0.99852869.

Total proportion of fund left after three withdrawals = 0.99852464 x 0.99852653 x 0.99852689 = 0.995586369.
There was a guaranteed interest rate (GIR) of 3.5% on the guaranteed fund so the guaranteed value at 1.4.04 would be determined thus (where the number of days from 1 January 2004 to 1 April 2004 was 92).

£1,990,490.20 x (1 + 0.035 x 92/366) = £2,008,002.16 x 0.995586369 = £1,999,139.58.

13.5
The surrender value paid was calculated as follows:

Policy value at last bonus declaration (31.12.03) = £1,800,575.96.

Following the same principle adopted above, the total proportion of fund remaining after nine monthly withdrawals by the Trustees was 0.98649728.

The interim rate of growth applicable when the fund was terminated was set by Equitable’s Actuary at 2%.

Therefore £1,800,575.96 x (1+0.02 x 282/366) = £1,803,635.21.
This amount was reduced by 0.889 (11.1% financial adjustment) = £1,603,431.70.

An amount of £3,096.94 was held back to pay October’s annuitants meaning that the amount paid out was as follows:

£1,603,431.70 - £3,096.94 = £1,600,334.76.

CONCLUSIONS

14.
Equitable’s use of a “notional value” in the draft accounts was confusing to say the least.  The policy value given in the annual statement was a theoretical one that had no practical application.  However, the trustees, advised by an IFA, decided to surrender the policy after they had received a quotation indicating that the amount available was inconsistent with that shown on the annual statement.  They signed a declaration confirming their understanding that the value was not guaranteed and would be that applicable on the day of surrender.

15.
The decision to surrender the Equitable policy was taken by the trustees, having taken professional advice.  I can appreciate that Capcis feels that if the trustees had obtained more from Equitable, the amount required from Capcis to eliminate the deficit would have been less.  However, the trustees were content to surrender the policy on the basis of a non guaranteed value of £1,603,431.66.  The trustees knew the amount paid might be different and they received £1,600,334.76.  It appears they were prepared to accept what they could get from Equitable, in the knowledge that they could do better investing elsewhere.
16.
I do not uphold Capcis’s complaint.

DAVID LAVERICK
Pensions Ombudsman
25 April 2007
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