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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs K Falconer

Scheme
:
Local Government Pension Scheme (Scotland).

Respondent 1
:
Angus Council (as the Employer)

Respondent 2
:
Scottish Public Pension Agency (SPPA) as the Stage 2 Decision Maker

MATTERS FOR DETERMINATION

1. Mrs Falconer has complained that her employer has wrongly refused to grant her ill health early retirement benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3. The Local Government Pension Scheme (Scotland) (the “Scheme”) is governed by the Local Government Pension Scheme (Scotland) Regulations 1998 [SI 1998 / 366] (as amended) (“the Regulations”).

4. Regulation 26 governs ill-health retirement and states (as relevant):

“(1)
Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with their employing authority because of ill-health or infirmity of mind or body, she is entitled to an ill-health pension and grant ……… .

(5)
In paragraph (1) –

"comparable employment" means employment in which, when compared with the member's employment –

(a)
the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b)
the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

"permanently incapable" means incapable until, at the earliest, the member’s 65th birthday.”

5. Regulation 96 governs first instance decisions and states:

“(2)
Any question whether a person is entitled to a benefit under the Scheme must be decided –

(a)
in the case of a person entitled to a pension credit or a pension credit member … …, and 

(b)
in any other case, by the Scheme employer who last employed him.

(9) Before making a decision as to whether a member may be entitled under regulation 26 or 30 on the ground of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(10) If the Scheme employer is not the member appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner.

(14)
In paragraph (9) –

(a) "permanently incapable" has the meaning given by regulation 26 (5); and 

(b) “qualified in occupational health medicine" means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in a EEA State (which has the meaning given by the European Specialist Medical Qualification Order 1995), or being an Associate, a Member, or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State”.

MATERIAL FACTS

6. Mrs Falconer was employed by Angus Council (and its predecessor Tayside Regional Council) as a Nursery Nurse from June 1979 and has been a member of the Scheme since this time.  On 28 January 2003, Mrs Falconer went absent from work with a stress related illness.  She was off work for all but twenty one days of the following nine months.

7. In November 2003 the Personnel Department of Angus Council asked their Medical Advisers, Xm Services Ltd (Xm), to ascertain when Mrs Falconer might be in a position to return to work, whether her current job as a nursery nurse was detrimental to her health, whether they should seek alternative employment for her, or whether an ill health retiral would be appropriate.

8. Dr Malcolm, an Occupational Health Physician employed by Xm, examined Mrs Falconer on 25 November 2003.  He reported to Angus Council:

“1
I am unable to advise when [Mrs Falconer] will be in a position to return to work.  She has no motivation to do so, and I do not envisage it materialising in the foreseeable future.  Nevertheless, she should have the potential to recover from this type of illness to return to her type of job.

2 She describes suffering ill health as coming from her job.  She thinks the nature of her work is responsible, and she cannot cope with changes.  In my opinion, her work has a contributory effect to her illness, but it has not caused it.

3 In view of the fact that her return is unlikely to materialise in the foreseeable future, I would suggest that alternative employment should be sought for her.

4 In my opinion, she will not qualify for early retirement on the grounds of ill health, taking everything into account.

5 She could benefit from counselling, but she does not think this would help.

6 I have written to her doctor for a report, and I shall contact you again on receipt of this”.

9. On 2 December 2003, Dr Ledson (Mrs Falconer’s General Practitioner) responded to Dr Malcolm’s request and wrote:

“I first saw Mrs Falconer on 3 February 2003 when she presented with Depression.  She had a bout of Depression in 1996 after the death of her Father and worries about her Mum.

Her symptoms in February of this year were of low self esteem, tired all the time, poor motivation and feeling very uptight.

I started her on Fluoxetine 20 mg once daily and she continues on this at present.

It became apparent over the ensuing months that Mrs Falconer’s symptoms were related to her occupation as a nursery nurse.

She attempted a return to work on 7 April 2003 but felt very tense and really struggled for two weeks, and had to be signed off again on 29 April 2003 remaining off work until now.

I can concur with Mrs Falconer that she will be unable to return to work due to the extreme stress and anxiety it causes, even when thinking about a return”.

10. Dr Malcolm wrote to Angus Council on 10 December 2003 indicating that Dr Ledson believed that Mrs Falconer would be unable to return to work, but concluding that the advice in his previous letter was unchanged.  On 5 March 2004, Mrs Falconer was dismissed from her post on grounds of lack of capability.  Her application for ill health early retirement benefits was also refused.  Mrs Falconer appealed against her employer’s decision not to grant early retirement on grounds of ill health. 

11. At stage I of the internal dispute resolution procedure (IDRP) the Appointed Person, told  Mrs Falconer, by letter dated 7 April 2004, that:

· for pension and lump sum benefits to be paid, it was necessary for Angus Council’s Medical Adviser to certify, in accordance with the Regulations, that Mrs Falconer was permanently incapable of discharging efficiently the duties of her employment because of ill health or infirmity of mind or body.  For the purposes of the certification, ‘permanently incapable’ means incapable until, at the earliest, your 65th birthday.

· Having reviewed the documentation, he was of the view that there was nothing to confirm that she was ‘permanently incapable’.

· If Mrs Falconer had any information from a doctor (who holds either a diploma in occupational health or an equivalent qualification, or who is an Associate, Member or Fellow of the Faculty of Occupational Medicine or an equivalent institution) which stated that she was ‘permanently incapable’, she should forward it to him immediately.

· If such information was not available, the complaint could not be upheld.  Mrs Falconer had the right however to ask the Scottish Ministers to review his decision.

12. Mrs Falconer did not provide any additional medical evidence but appealed to the Scottish Public Pensions Agency (SPPA) for a decision at stage 2 of the IDRP.

13. On 27 April 2004, the SPPA wrote to Mrs Falconer stating that the question for determination by the Scottish Ministers was whether she was incapable of discharging efficiently the duties of her former employment by reason of permanent ill‑health or infirmity of mind or body.  In order to assist them in making that determination, they proposed to arrange for an independent medical examination.  The medical adviser would be asked to interview Mrs Falconer and advise whether she had a medical condition which rendered her incapable of carrying out her former duties, and the likelihood of such a condition improving before normal retirement age to the extent that she could carry out such duties efficiently.  Mrs Falconer agreed to this procedure.

14. On 25 May 2004, the SPPA consulted their independent medical advisers, Ark Occupational Health (Ark).

15. Dr Shepherd, an Occupational Physician employed by Ark, reported back to the SPPA on 17 June 2004, as follows:

“As arranged, I saw this lady with her husband on 10 June 2004.

I read the documentation you sent which included her job description, letters from her GP and Dr Robert Malcolm (Occupational Physician) and a letter from Jobcentreplus saying that she meets ‘the threshold of incapacity’ for state benefits.

We had a long chat and I obtained a very clear picture of what was happening at her workplace.

As you know, she was a Nursery Nurse employed by Angus Council.  There were 6 staff to look after 60 children and an ever‑increasing amount of meetings and written and electronic assessments required of staff in addition to their hands‑on role.

Mrs Falconer was very experienced and had worked as a Nursery Nurse for 23 years.  Its seems she had to take a lead role in the year before going off work when a teacher was off for 4 months.  She seems to have become overcommitted to the job by a combination of her own commendable work ethic and the majority of her colleagues not having the same interest, commitment or, perhaps, competence.

After a period of time this situation, not unnaturally, lead to a stress‑related illness which her doctor treated with medication and by signing her off work.

While I agree that she is unfit to return to her former workplace which, it seems was dysfunctional, she has the potential both to recover from her illness and to carry out the duties as set out in her former job description.

Therefore it is my opinion that she is not permanently unfit (i.e. until the age of 65) for her former post”.

16. On 29 June 2004, the SPPA notified Mrs Falconer that the Scottish Ministers’ Stage 2 decision was that she was not permanently incapacitated and therefore not entitled to receive ill health benefits.

17. At the beginning of July 2004, Mrs Falconer, with the intervention of the Pensions Advisory Service, contacted her GP, Dr Ledson, to seek his support for her continuing attempts to obtain ill health early retirement benefits.

18. Responding to Mrs Falconer’s request, Dr Ledson wrote, on 7 December 2004, ‘to whom it may concern’:

“I will first refer to my letter of 2 December 2003 to Dr Robert Malcolm and stress that the situation has not changed since that date.

With reference to a report from Dr Gordon Shepherd, Occupational Physician on 17 June 2004, I have to disagree with the last two paragraphs of that report.

Although Mrs Falconer is now off anti‑depressants she continues to take Propranolol for anxiety when required.  In my opinion Mrs Falconer is permanently incapable of returning to work as a nursery nurse due to the severity of mental health problems that occurred from February 2003 onwards.  Any attempt to return to nursery nursing would precipitate an immediate recurrence of very significant stress and depression.

Therefore under ‘local government pension scheme (Scotland) regulations 1998 – ill health section 26 paragraph 5’ I feel she qualifies for an ill health pension”.

19. Dr Ledson’s letter was forwarded to the SPPA who, in turn, asked Dr Shepherd whether he was prepared to reconsider his decision and to give his reasons. Dr Shepherd replied:

“Mrs Falconer has or has had an illness that is not permanent and indeed her GP states that she is now off anti‑depressants.  She has many years experience as a nursery nurse and although it would be foolhardy for her to be sent back to or return to her previous workplace, she is capable of executing the duties of a nursery nurse where there would be mutual employee support and where there was a balanced and normal staff interaction.

Because in my opinion she does not or has not suffered a permanent illness it is my opinion that she is not permanently unfit (i.e. to age 65 years) to work as a nursery nurse”.

20. The SPPA continued to maintain that ill health benefits were not payable and Mrs Falconer complained to me.

SUBMISSIONS
Mrs Falconer’s Position
21. Mrs Falconer has told me that:

21.1. The cause of her depression was her employment.

21.2. The decision not to grant her an ill health pension appeared to have been reached through Dr Shepherd’s conclusions of her present and future state of health.  She said that she personally knew how she felt and what she could cope with and did not agree with his decision that she could return to work as a Nursery Nurse.

21.3. Mrs Falconer also felt that her General Practitioner, Dr M Ledson, had more knowledge of her state of health than a total stranger who had spoken to her once.

21.4. She was now very dependent on her husband for support and still suffered panic attacks, long periods of insecurity and seldom went anywhere alone.

22. Mrs Falconer has also provided a letter from jobcentreplus which indicates that, for the purposes of State incapacity benefits, her illness meets the threshold of incapacity.

23. Mrs Falconer asked what comparable post would be available to her in the future.

The Employer’s Position

24. Angus Council state:

24.1. Access to ill health early retirement benefits is determined according to the criteria laid down by the Regulations.

24.2. Mrs Falconer was referred to and examined by the Council’s medical advisers.  Although Dr Malcolm was unable to say when Mrs Falconer would be in a position to return to work, he suggested that alternative employment should be sought, which indicated that she was not permanently incapable.  A search for alternative employment was conducted but no comparable employment could be found within the authority based on the Regulations.

24.3. Dr Malcolm is qualified in occupational health medicine and approved by the administering authority (Dundee City Council).  In his opinion, Mrs Falconer should have the potential to recover and did not qualify for early retirement on the grounds of ill health.  This opinion did not change following consideration of a report dated 2 December 2003 from Mrs Falconer’s GP.

24.4. The decision makers in Mrs Falconer’s two appeals under the IDRP had both confirmed that Mrs Falconer did not meet the eligibility criteria of being ‘permanently incapable’.

SPPA’s Position

25. The Scottish Public Pensions Agency, on behalf of the Scottish Ministers, assert:

25.1. In medical applications, by definition, there is normally a disagreement between the medical advice obtained by the employer and that presented by, or on behalf of, the applicant (usually their GP).  For that reason, and given that the Scottish Ministers (or the officials of the Agency acting on their behalf) are not medically qualified, it would clearly be inappropriate for them to attempt to judge the relative merits of these conflicting reports and determine the case, without seeking professional guidance.  To that end, the procedure is for the Scottish Ministers to appoint an independent medical referee who is qualified in occupational health medicine (in line with the requirement placed upon the employing authority’s medical adviser by regulation 96 (14) to be so qualified) to examine the individual and to report to the Agency.  Their determination is based upon the findings of that report.

25.2. The medical referee is apprised of the specific wording of the regulations relating to the release of ill‑health benefits and is provided with copies of the applicant’s sickness report and job description, supplied by the employer, together with all medical reports presented by both parties in relation to the application.  The referee is required to take all this into account in making his recommendation to the Scottish Ministers.

Dr Shepherd was an independent and suitably qualified medical referee who agreed to act in this case.  He had taken into account previous medical reports supplied, her sickness record and job description.

25.3. Based on Dr Shepherd’s report of 17 June 2004, the SPPA issued their determination on 29 June 2004 not to uphold her complaint.

25.4. In December 2004, the SPPA was asked to consider the further letter from Mrs Falconer’s GP.  Although such a reconsideration was not part of the normal process of determining entitlement to ill health benefits, the evidence was referred back to Dr Shepherd.  The medical referee was asked whether, in light of the contents of that report, he was prepared to change his original view.  On 1 February 2005, Dr Shepherd wrote to confirm that his view remained unchanged.

CONCLUSIONS
26. In order to be entitled to a pension under Regulation 26, Mrs Falconer has to be permanently incapable of discharging efficiently the duties of her employment, or a comparable employment, because of ill-health or infirmity of mind or body.  "Permanently" is defined as until, at the earliest, her 65th birthday.  The decision as to whether Mrs Falconer meets these requirements falls to her employer, in the first instance, having obtained a certificate from an independent registered medical practitioner.  This is a finding of fact, which required Angus Council to ask the right questions, interpret the Regulations correctly and only take into account relevant matters.  The Regulations do allow that decision to be reconsidered in the way which I have described above.

27. It does not follow that because an employee is dismissed from a particular job on grounds of lack of capability that he or she is permanently incapable or otherwise meets the criteria for payment of a pension based on ill health retirement.  Such a dismissal can, for example, take place where the condition is not regarded as permanent.

28. Whilst the criteria for an award of State Incapacity Benefit is different to that of the Scheme it is not unreasonable to expect the Employer / Appeal Board to take account of the State’s view as to whether someone is capable of employment.  However taking such a matter into account is not the same as being bound by that matter.  Mrs Falconer still needs to meet the tests under the Regulations of the Scheme.  Payment of State Incapacity benefit is not dependent on the qualifying condition being regarded as permanent.

29. Mrs Falconer strongly believes that her GP's opinion should be preferred to that of Dr Malcolm or Dr Shepherd.  That however is a matter for the Employer / SSPA who needed to evaluate the evidence before them.  I do not endorse Mrs Falconer’s contention that the advice from her General Practitioner, who knows her better, should carry more weight than that of one who does not.  In any event, her GP is not qualified, in the terms of Regulation 96 (14) (b), to provide the certificate required by a Scheme employer for them to decide on entitlement to ill health benefits.

30. By contrast, both Dr Malcolm and Dr Shepherd hold the required qualification although I have doubts as to whether the former can be regarded as independent as he had already advised the Council on Mrs Falconer’s medical condition and her employer had used that advice in their decision‑making process regarding dismissal.  However the appeal procedure meant that appropriate medical advice was given by a person (Dr Shepherd) who did not have that connection and thus rectified any hint of unfairness that there may have been in relying on Dr Malcolm’s opinion.  In saying this I am not seeking to doubt Dr Malcolm’s good faith but do feel that that the opinion as to whether a person meets the criteria for the award of an ill health pension should not come from a doctor who has provided advice, which the Employer has used to decide on whether she should be dismissed.

31. I can well see that from Mrs Falconer’s point of view, it might appear unjust that she is not granted ill health benefits when she currently feels so depressed.  But it is not her current feeling that is the key to whether she qualifies for the benefit : in the light of the medical evidence the reasons for the refusal which have been given are not in my opinion perverse, or inadequate.  I do not find that there has been any maladministration.

32. The Regulations do not require any new comparable employment to be actually available to her.  At the point when she does become well enough to work again there may or may not be a suitable vacancy for her.  What the Regulations require of those making a decision as to whether she meets the criteria is that they form a view on whether she is likely to recover to the extent of being able to undertake the duties of a Nursery Nurse or other comparable employment.  That is what the Council and SPPA have done.

33. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

28 February 2006
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