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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Dr R Campbell

	Scheme
	:
	The Teachers’ Superannuation Scheme (Scotland) (STSS)

	Respondents
	:
	Scottish Public Pensions Agency (SPPA) (the Managers)
Strathclyde Pension Fund (Strathclyde) (the Former Managers)


MATTERS FOR DETERMINATION
1. Dr Campbell has complained that he was told that the STSS was broadly similar to his previous pension scheme, the Local Government Pension Scheme (LGPS). He says that he subsequently discovered that a transfer value from the Strathclyde Pension Fund did not buy equivalent pensionable service in the STSS; it bought 233 days less.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Dr Campbell was a member of the Strathclyde Pension Fund (part of the LGPS) from 27 June 1986 to 1 July 2001. When he left the LGPS, his deferred benefits were calculated on the basis of 15 years and 173 days’ pensionable service.

4. Dr Campbell subsequently joined the STSS. He had applied to transfer his benefits from the LGPS to the STSS. The SPPA wrote to Strathclyde on 4 June 2001 requesting details of the transfer value. They subsequently wrote to Dr Campbell, on 22 February 2002, notifying him that the transfer value would purchase 14 years and 205 days’ service in the STSS. The SPPA enclosed, with their letter, a statement from Strathclyde of the benefits Dr Campbell would receive if he opted to leave his benefits with the LGPS. This statement quoted Dr Campbell’s service in the LGPS as 15 years and 173 days.
5. Dr Campbell signed an ‘Election to Transfer Benefits from the Local Government Pension Scheme’ form on 7 March 2002. This form stated:

“I understand that future benefits payable may not be equal or equivalent to those that I would otherwise have become entitled to from the Strathclyde Pension Fund …”

6. Strathclyde paid the transfer value on 9 April 2002. The SPPA notified Dr Campbell that it had received the transfer value and that the payment had given him 14 years and 205 days’ additional service in the STSS.

7. Dr Campbell contacted TPAS on 28 April 2002, who suggested that he write to the SPPA for an explanation of the difference in the service credit. The SPPA responded on 21 May 2002 confirming that their calculation of the service credit of 14 years and 205 days was correct and suggesting that Dr Campbell contact Strathclyde.

8. In response to an enquiry from Dr Campbell’s TPAS adviser, the SPPA explained that the STSS and the LGPS were broadly similar but that transfers between the two schemes did not guarantee day for day service credit. They enclosed a copy of their transfer calculation. The SPPA also pointed out that Dr Campbell had signed the declaration asking for his transfer to proceed.
9. In response to Dr Campbell’s application under the STSS Internal Dispute Resolution (IDR) procedure, the SPPA said:

“As you have correctly pointed out, in most Club
 Transfer cases members receive broadly equivalent service credits when transferring benefits between Schemes. That information is supplied within [STSS] literature and is correct in most cases. However, in cases where there are major differences between two transferring Club Schemes, such as in your case where the Normal Retirement Age was different in each of the Schemes, the service credit will differ somewhat more than the norm.

The reduced service credited following your transfer from Strathclyde Pension Fund to the STSS was caused by the lower Scheme Retirement Age in the latter scheme – 60 compared to 65 in the Strathclyde Pension Fund. As a result, you would expect a lower service credit for a transfer between these Schemes as benefits payable from the STSS will be in payment for a longer period than would have been the case had you remained in the Strathclyde Pension Fund …

I do accept your point that the service credited in the STSS following your transfer was not broadly similar – 14 years 205 days as opposed to 15 years 173 days previously accrued in the Strathclyde Pension Fund. It is unfortunate, therefore, that you were advised by SPPA staff that you would receive broadly similar service when you transferred.”

10. The SPPA concluded that Dr Campbell had been advised of the correct service credit prior to electing to transfer and he had not been obliged to proceed with the transfer.

11. Dr Campbell elected to pursue his IDR application to Stage 2. In his submission he made the following points:

11.1. The STSS literature stated:

“Most public service schemes, including the STSS, participate in a special arrangement whereby service credit is calculated in a similar manner in each scheme. This means that the transfer payment will purchase a broadly similar amount of service in the receiving scheme.”

11.2. Nearly all public service schemes offer similar benefits and retirement dates. The SPPA appeared to be saying that a ‘club scheme’ was not a club scheme unless it has identical retirement dates.

11.3. The SPPA had not mentioned the ’85 year rule’, which allowed for retirement at age 60 under the LGPS.

11.4. A colleague who had recently transferred between the two schemes had only lost three weeks’ service.

11.5. The SPPA would not provide a notification of transferable pensionable service until the applicant had left his former service. This denied him the opportunity to remain in the Strathclyde scheme (which, he said, was allowed because he was not a teacher) because he could not compare respective benefits. The reason he transferred his benefits was because he did not wish to have to complete a qualifying period before becoming entitled to incapacity benefits in the STSS. This could have placed him at a considerable disadvantage.
12. The SPPA responded:

12.1. It was true that the literature referred to the special arrangements for Club schemes and said that transfers between Club schemes would purchase broadly similar amounts of service.

12.2. The reason that Dr Campbell’s transfer had purchased less service in the STSS was the difference in the normal retirement ages for the two schemes.

12.3. There were a number of public service schemes which had the same normal retirement age as the STSS, e.g. the Teachers’ Scheme, the NHS Pension Scheme and the Principal Civil Service Pension Scheme.

12.4. The important point was that Dr Campbell had been notified of the amount of service he could purchase in the STSS and had had the option to accept this or retain his preserved benefits in the LGPS.

12.5. It was not possible for them to provide statements of projected benefits for individuals who were not members of the STSS. Nor would Strathclyde be able to provide a transfer value figure while Dr Campbell was still a member of the LGPS.

12.6. The specific regulation covering transfers into the STSS was Regulation F3 of the Teachers’ Superannuation Scheme (Scotland) Regulations 1992 (as amended). This stated that, in order for the STSS to accept a transfer in, the teacher would have to be in service.

12.7. They could not comment on the provisions of the LGPS.

12.8. They could not comment on another individual’s pension position.

13. Strathclyde wrote to Dr Campbell on 15 April 2004 saying that they could confirm that the amount of the transfer value paid to the SPPA was correct and had been calculated under the Club provisions.

SUBMISSIONS

Dr Campbell

14. Dr Campbell submits:

14.1. The STSS booklet stated:

“Most public service schemes, including the STSS, participate in a special arrangement whereby service credit is calculated in a similar manner in each scheme. This means that the transfer payment will purchase a broadly similar amount of service in the receiving scheme.”

14.2. Although it might be said that he did not need to transfer to the STSS and could have left his benefits with the LGPS, this was not a viable option. His employer (Caledonian University) insists that staff who transfer to academic roles join the STSS.

14.3. If Strathclyde would not calculate a transfer value until an individual has joined a new pension scheme, it follows that the choice is one of transfer or leave the accrued benefits with Strathclyde. He chose to transfer on the basis of the wording in the SPPA’s booklet.

14.4. It is not possible to claim equivalence on the one hand and to then state that some public service schemes are fundamentally different.

14.5. Had he remained in the LGPS with Strathclyde, he could have retired in 2011 under the Rule of 85. At this date, he would have accrued more service and this is the service he lost on transfer.

14.6. A colleague who transferred under similar circumstances to his lost only three weeks service.

14.7. He was verbally advised by staff at the SPPA that his service with Strathclyde would purchase a similar length of service in the STSS.

Strathclyde

15. Strathclyde submit:

15.1. They would not have calculated a transfer value until Dr Campbell had joined a new scheme but he did not have to accept the transfer if he was unhappy with the service credit.

15.2. In the case of a transfer from the LGPS to the STSS, the benefits accruing from the transferred service would be broadly equivalent in value at retirement. The reduction in service credit derives from the difference in normal retirement dates in the two schemes. Dr Campbell would be entitled to an unreduced pension at age 60 under the STSS but the benefits would be actuarially reduced under the LGPS on retirement at age 60. The earliest date at which Dr Campbell could have taken unreduced benefits under the LGPS was January 2011, when he would have met the ‘Rule of 85’.

The SPPA

16. The SPPA submit:

16.1. Dr Campbell transferred his benefits under the terms of Regulation F3 of the Teachers’ Superannuation (Scotland) Regulations 1992 (as amended). He was issued with an illustration of the service credit the transfer would secure and was asked to inform the SPPA whether or not he wished to proceed. He accepted the terms of the transfer and was later informed that the transfer had gone ahead.

16.2. The difference in the amount of service secured under the two schemes is the result of the difference in the normal retirement ages under the two schemes.

16.3. The correct procedures were followed and the calculations used to determined the service credit were correct.
16.4. Dr Campbell did not have to accept the transfer and could have sought independent financial advice before doing so.

16.5. With regard to their literature, in general, public service schemes do offer broadly equivalent terms. However, this could not apply where there were fundamental differences between the schemes, such as in this case.

16.6. It is surprising that anyone could expect to transfer to a new scheme, receive like for like service and benefit from receiving the pension five years earlier.

CONCLUSIONS

17. It is unfortunate that the literature provided by the SPPA did not mention that, whilst the majority of transfers between ‘Club’ schemes would result in broadly similar service in the receiving scheme, there were circumstances where this was not the case.
18. However, before he decided to transfer, Dr Campbell was provided with details of the service his transfer value would secure in the STSS and the service he had accrued in the LGPS.  He cannot reasonably claim therefore to have relied upon the misleading wording of the booklet.

19. Dr Campbell has suggested that he was denied the opportunity to remain in the LGPS because he was not provided with information about his transfer value at an earlier date. By reason of his employment with Caledonian University, Dr Campbell was eligible to join the STSS.  Under the terms of the LGPS (Scotland) Regulations (see Regulation 5 in the Appendix), he could not remain a member of the LGPS once he became eligible to join another statutory pension scheme.  Thus it was not any delay in providing him with a transfer value which led to his departure from the LGPS.
20. I do not uphold his complaint.

DAVID LAVERICK

Pensions Ombudsman

6 March 2007
APPENDIX

The Local Government Pension (Scotland) Scheme Regulations 1998 (as amended)

21. Regulation 3(1) of the LGPS (Scotland) Regulations 1998 provides:

“A person may be an active member only if this regulation, regulation 4 [Admission agreements] or Chapter 1 of Part V [Non-Scheme Employers] enables him to be one and he is not prevented by regulation 5.”

22. Regulation 5 provides:

“(1)
Subject to paragraph (1A) (SI2001/460) if a person’s employment entitles him to belong to another statutory pension scheme, that employment does not entitle him to be a member, unless that other scheme was made under section 7 of the Superannuation Act 1972.”

� This is a reference to the Public Sector Transfer Arrangements (the Transfer Club) under which transfers between member schemes are calculated on favourable terms, e.g. using the member’s pensionable salary as at the date they left their previous scheme.
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