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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J R Marshall

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Marshall complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Marshall states that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. On 12 November 1992 Mrs Marshall met with Prudential’s sales representative.  The sales representative completed a “personal financial review” form, which was countersigned by Mrs Marshall.  He noted that Mrs Marshall did not want to disclose details about her mortgage, home value, life assurance and pensions (other than the number of pensionable years of service she had in the Teachers’ Pension Scheme).  The sales representative recorded that Mrs Marshall was 43 and had been a member of the Teachers’ Pension Scheme for 6 years.  She was married with four dependent children.  Mrs Marshall’s needs were listed as life assurance and maximising her pension.  The sales representative recorded his recommendations as:

“Unable to give thorough advice due to non disclosure of certain items.  Advised Julia to put 9% of her salary into TAVC to boost pension and to include life assurance for additional 3x salary.”

5. Mrs Marshall says that she would have been happy to answer questions on the topics marked as “not disclosed” but she does not recall being asked about them.  Mrs Marshall feels there may have been some confusion on the question about mortgage and home value as she owned her home outright and did not have a mortgage.  Mrs Marshall states that the sales representative did not mention PAY and the booklet provided to her contained no information about that option.

6. Mrs Marshall accepted the sales representative’s recommendations.  She signed an application form containing the question:

“2  PENSION SCHEME DETAILS

Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for:

Family Benefits?
Past Added Years?
Repayment of previously withdrawn contributions to the Teachers’ Superannuation Scheme?

B. Are you contributing to a Free-Standing AVC?

C. Have you pensionable employment other than that under the Teachers’ Superannuation Scheme?”

These questions were answered as follows.  Section A had a single “N” written above it.  Section B had an “N” written in the box, as did section C.

7. Mrs Marshall states:

“The representative filled in the form and it is unclear what the “N” above the boxes in section A indicates.  Perhaps N/A?  I would argue that I may not even have been asked the question and I certainly did not have the options open to me explained.”

8. In June 1995 Mrs Marshall reduced the contributions she was paying for the death in service benefit.  She reduced it again in March 1998 and cancelled it in 2003.  Mrs Marshall says that these actions were taken in response to falling investment performance; she wanted more of her AVCs to go to pension provision.

9. Mrs Marshall states that she has only recently become aware of the existence of PAY due to newspaper articles and a radio programme.

PRUDENTIAL’S POSITION

10.
Prudential considers that there were no “legal or regulatory requirements” for its sales representative to tell Mrs Marshall about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

11.
Prudential points out that from January 1995, its AVC booklet included a brief explanation of PAY.  From January 1996 its application form contained a declaration, stating that the applicant had been made aware of the Teachers’ Pension Scheme booklet with regard to PAY.  Prudential considers that “we do not accept in principle that the cases arranged before the documentation changes, such as Mrs Marshall’s, should be treated any differently to those arranged afterwards.”

12.
Prudential considers that the answers to the questions in the application form indicate that PAY was discussed along with other methods of additional pension provision.

13.
Prudential considers that Mrs Marshall’s employers or trade union, if she belonged to one, would have told her about PAY.

14.
Prudential considers that its sales representative made it clear that he could not give thorough advice; he gave what advice he could on the information available to him.  Prudential says that the AVC arrangement met both Mrs Marshall’s stated needs, which were life cover and additional pension provision.  The additional death in service benefit would not have been available with PAY and Prudential considers that there is no evidence that Mrs Marshall would have purchased PAY, as AVCs suited her needs better.

15. Prudential states that Mrs Marshall has not purchased PAY or asked the administrator of the Teachers’ Pension Scheme for a PAY quotation.  The company considers this to be further evidence that this option was not suited to her needs.

CONCLUSIONS

16.
Prudential’s argument that cases relating to the period before the wording of its documents changed should be treated no differently to later cases can quickly be dismissed.  The later wording clearly draws attention to PAY.  It is the failure of the earlier documents to do that which lies at the heart of this complaint.

17.
The sales representative recorded that Mrs Marshall did not wish to disclose details of her life assurance and pension details, other than her teachers’ pension.  Mrs Marshall says that she would have been happy to disclose these details.  However, she countersigned the personal financial review form and so presumably agreed with its contents.

18.
On the balance of probabilities, I conclude that the sales representative considered that section 2 of the application form was not applicable in the light of no relevant information being available to him.  I cannot conclude from the way the application form was completed that Mrs Marshall was made aware of PAY by means of the question in the application form.

19.
In 1992 Prudential’s literature did not mention PAY.  Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring that alternative to Mrs Marshall’s attention.  This constitutes maladministration, in that it denied Mrs Marshall an informed choice.  Prudential’s views on the relative merits of PAY and AVCs do not excuse this maladministration.

20.
A reference to PAY in another form years before does not redress that injustice.  Nor does supposed communications from employers or trade unions.

21.
Nor do I conclude that the absence of any enquiries from Mrs Marshall about the PAY option is an indication that she had considered and discarded such an option.  If I am drawn to any conclusion at all from the absence of any enquiries on her part it is to confirm my view that she had not understood such an option to be available; if  she was not aware of the option she would not have made enquiries about it.

22. My directions are aimed at allowing Mrs Marshall now to make the kind of informed choice she should previously have had.

DIRECTIONS

23.
Within 56 days of the date of this Determination, Capita Pensions Administration Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Marshall and Prudential of:

(a) the past added years Mrs Marshall would have purchased based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme, assuming that the Teachers’ Pension Scheme regulations allow this and

(b) the lump sum required to purchase those past added years.

Within 56 days of the date of this Determination Prudential will notify Mrs Marshall of the current value of her AVC fund.

Subject to Mrs Marshall notifying both Capita Pensions Administration Limited and Prudential within 56 days of her receiving the last of the above notifications of a decision that she wishes to purchase the quoted past added years,

· Prudential, on receiving Mrs Marshall’s notification that she wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and her assignment of her interest in the AVC fund and pension to Prudential, will within 56 days pay the notified lump sum cost to Capita Pensions Administration Limited.

· On receiving payment from Prudential, Capita Pensions Administration Limited will arrange for Mrs Marshall to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme.

DAVID LAVERICK

Pensions Ombudsman

5 January 2006
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