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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miss Jeannette Wilson

	Scheme
	:
	Adam Wilson and Sons Ltd Discretionary Pension Scheme (the Scheme)

	Respondents
	:
	The trustee of the Scheme (the Trustee)


MATTERS FOR DETERMINATION 
1. Miss Wilson has complained about the distribution of death benefits made by the Trustee following the death of her father, Mr R F Wilson.  She asserts that she should have received one quarter of her late father’s residual pension.  
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
PROVISIONS OF THE SCHEME

3. The rules of the Scheme state:

‘5, Death of Member

(b) After Retirement

If a member who is receiving a pension under this Part of the Rules dies after retirement (whether before on or after the Normal Retirement Date) but before the equivalent of sixty monthly instalments of his pension have been paid, there will be payable a lump sum equal to the value at the date of death of the instalments which would have become payable after his death if his pension had been guaranteed to continue until the equivalent of sixty monthly instalments in all had been paid, provided that in ascertaining the said value any increases which would or might have taken place after the Member’s death in the amount of the instalments shall be left out of account…Any such lump sum or annuity will be disposed of under Rule 9 of Part 1 of the Principal Rules.’  
4. Rule 9 of the Principal Rules states:

‘Any benefits arising from the death of a Member which fall to be disposed of under this Rule will be paid to or applied for the benefit of any one or more of the deceased Member’s Beneficiaries and his legal personal representatives in such shares as the Principal Company in its absolute discretion decides…’

MATERIAL FACTS
5. In April 1992, Mr Wilson informed William Mercers (Mercers), then the scheme administrators, that he did not intend to take benefits from his pension fund of £246,161.31, and that, in the event of his death, the fund should be distributed to his daughter. Mercers wrote to Mr Wilson on 21 April 1992 to confirm these details.
6. Mr Wilson was the sole member of the Scheme. The Trustee is the principal company, Adam Wilson & Sons Ltd (the Company). Therefore the directors of the Company would carry out the Trustee’s responsibilities. 
7. In October 1992, Mr Wilson wrote a letter to Mercers which asked:

“…please confirm that the sum of £246,161.31 will be divided as follows after my death

One quarter to each of the following:-

Miss Jeannette Valentine Wilson

Miss SJW

Miss CAW

Miss VW…”
8. Miss SJW, Miss CAW and Miss VW were Mr Wilson’s granddaughters.
9. In July 1997, Mr Wilson decided to vest his pension, taking a tax free lump sum of £144,000 and an annuity guaranteed for a period of 10 years.  Half of the lump sum was given by Mr Wilson to his daughter, Miss Jeanette Wilson.  He distributed the other half evenly between the three granddaughters.
10. Mr Wilson died in December 2000.
11. In May 2001, Miss Jeanette Wilson received a letter from the Company Secretary of Adam Wilson & Sons Ltd.  The letter was headed ‘ADAM WILSON & SONS LIMITED SHARE PURCHASE SCHEME’ and stated:

‘We hereby Offer to purchase from you, your entire Shareholding in Adam Wilson & Sons Limited at a price of TWENTY POUNDS (£20.00) Sterling per Share, payable immediately to you on receipt from you of the required Share Transfer Documentation duly executed by you.

In addition to the above mentioned payment for your entire Shareholding, Adam Wilson & Sons Limited will arrange for you to be paid a total of FIFTY THOUSAND POUNDS (£50,000) Sterling spread over the immediately subsequent period of five years, from the proceeds of the Adam Wilson & Sons Limited Retirement and Death Benefit Scheme Number 0293 IB/0001.’
12. Miss Wilson did not respond to this offer and no further action was taken.
13. The Trustee decided to distribute the remaining instalments of Mr Wilson’s pension to his son, Mr HFW, who elected to divide them equally between his three daughters (Mr Wilson’s granddaughters) – Miss SJW, Miss CAW and Miss VW.
14. The directors of the Company at the time the decision about Mr Wilson’s death benefits was made were:

Mr H F W

Mrs H F W

Mr D J F

Mr A C

Mr A O’H, Company Secretary.
15. In response to an enquiry from the Pensions Advisory Service, the Trustee’s representatives confirmed there is no written record of what was taken into account when this decision as to how to distribute the remaining instalments of Mr Wilson’s pension was made.
SUBMISSIONS
16. Miss Jeanette Wilson says:
16.1. There is a “lifetime of issues” rolled into the current situation regarding her father’s pension.  
16.2. She resents the fact that she has been put into this position by her sibling.  She does not believe that the directors of the Company, acting on behalf of the Trustee, would ever distribute the death benefits to anyone but her brother and his family.
16.3. No evidence has been provided to show that her father’s wishes with respect to the death benefits from his pension scheme had altered.
17. Young, the solicitors acting for the Trustee, responded:
17.1. The letter that was sent to Miss Wilson in May 2001 incorrectly described the Scheme but the correct reference number is given.  

17.2. The offer was separate from the distribution of benefits.  The Trustee had decided to direct Mr Wilson’s residual pension to Mr H F W to pass on to the granddaughters.  The offer made by the Company to purchase the shares was separate to that decision.  The Company acting as the Trustee did not participate in the proposal to purchase the shares.  The Company made reference to the Scheme in their letter as this was the actual source of any funds which would be contributed by the granddaughters.

17.3. Had the offer been accepted, the payment of the £50,000 would have been paid from the granddaughters’ share of the residual payments with their permission. 
17.4. Mr Wilson, in his direction of October 1992, made no distinction between the residue of his pension and the tax free cash option which he exercised. He made reference to the total value of the fund of £246,161, and directed that it should be divided “as follows after my death”, with one quarter to each of his daughter and his three granddaughters.  Consequently, with the tax-free option having been exercised in 1997, and this sum divided half to Miss Wilson and half to the three granddaughters, the Trustee believed that this imbalance should be taken into account when distributing the residue payable by way of outstanding instalments after his death. 

17.5. Mr Wilson’s net annual pension amounts to £18,248.43, which means that £115,572 would be available by way of instalment payments during the period 12 January 2001 (the pension instalment due after Mr Wilson’s death) to 12 May 2007 (the last pension instalment due under the 10 year guarantee).  Mr Wilson did not distribute any of the income payments that were made during his lifetime.  Taking into account the outstanding guaranteed annuity payments the treatment of the total proceeds of the Scheme can be summarised as follows:
(a) Value released and distributed in 1997                              £144,000

(b) Residual value per rolling up of annuity payments to 12 May 2007  £115,572 
Divisible thus:

(a) Miss J Wilson 1997                                                           £72,000

(b) Three grandchildren


(1) 1997                                                                             £72,000


(2) Balance by instalments post 2001                              £115,572


£259,572
In summary the sums which the four beneficiaries will have received by 12 May 2007 are as follows:

	Name of Beneficiary
	Actual Sum Received
	Mr Wilson’s intentions
	Actual %

	Miss J Wilson
	£72,000
	25%
	28%

	Miss S W
	£62,524
	25%
	24%

	Miss C W
	£62,524
	25%
	24%

	Miss V W
	£62,524
	25%
	24%


17.6. The Trustee has not made any allowance for the certainty and early date of payment enjoyed by Miss J Wilson.

17.7. The Trustee believes that it has fully taken into account Mr Wilson’s wishes. The distribution was made by the Trustee in good faith. 
17.8. The scheme in question was set up in 1975, when the company was controlled and managed by Mr Wilson.  He would have been aware of the potential for a conflict of interest when there were decisions to make about the distribution of death benefits, but he still chose the same course of action.  Mr and Mrs H F W’s potential conflict of interest was clearly understood by the other directors.

17.9. None of the residual fund was paid to Mr H F W.  Mr H F W had agreed to the assignation of his interest in the fund to his three daughters.  The Trustee decision was that a nominal interest in the fund should pass to Mr H F W.
17.10. The Trustee was not able to make the payments direct to the granddaughters as they did not fall within the definition of beneficiaries under the rules of the Scheme.  The Trustee took advice on this point from Mr Colin Tyre QC, who concluded in April 2001:  

‘“Beneficiaries” is fairly narrowly defined as meaning (i) the widow or widower of the deceased Member, (ii) the children of the deceased Member; or (iii) any persons who in the Trustees’ opinion were wholly or partially dependent upon the Member at the date of his death.  As I understand the position, only (ii) is relevant here.  It is noted therefore that the category of “Beneficiaries” for present purposes is restricted to the deceased’s two children, [H] and [J].  To the extent, therefore that the Principal Company (i.e. the board of Adam Wilson & Sons Ltd) decides in its absolute discretion to make over the benefit of the pension to “Beneficiaries”, it may only select one or both of [H] and [J].’

‘It would seem to be possible therefore for [H] to effect an assignation of his potential interest in the fund – which at present is no more than a spes – without incurring any inheritance tax consequences…It could be assigned to a new trust for the benefit of [H’s] three children.’

CONCLUSIONS
18. I cannot agree with the Trustee that Mr Wilson’s wishes in October 1992 made no distinction between the residue of his pension and the tax free cash sum.  He clearly refers to the sum of £246,161.31 to be divided following his death.  The sum of £246,161.31 is the total value of the fund in 1992, five years prior to his decision to vest his pension.  Therefore, the request was intended to convey Mr Wilson’s wishes in the event of his death before he vested his pension. 
19. Once Mr Wilson decided to vest his pension, the total value of his fund was used to provide him with a tax free cash sum and a pension, guaranteed for 10 years.  At this stage, Mr Wilson decided to distribute the lump sum in a different way between Miss Wilson and his three granddaughters, with Miss Wilson receiving half the lump sum herself.  Mr Wilson could have restated his wishes as to the distribution of any residual pension should he die within 10 years of commencement, perhaps to reflect the lifetime payments he had made.  However, no evidence has been submitted to show that he indicated how he would wish such a distribution to take place, and as Mr Wilson did not submit a new expression of wish form, it would be reasonable to assume that he was content with the old one, whereby any proceeds payable on his death would be equally divided between his daughter and three granddaughters.  Presumably, he was unaware that his granddaughters did not fall within the definition of “beneficiary” under the terms of the Trust.
20. The Trustee’s decision was to pass the remaining pension payments to Mr H F W, who assigned the funds equally between his three daughters.  As Mr H F W was a director of the company, and father of the granddaughters, there is a clear conflict of interest.  Mr Wilson’s only recorded wish in relation to distribution on his death, remained that Miss Wilson was to receive an equal share, but the Trustee excluded her from the distribution, on the basis that Mr Wilson had made a significant lifetime payment to her.  In such circumstances it is particularly important that the decision making process is fully documented, and it is unfortunate therefore that there are no minutes of meetings or any other primary evidence to substantiate the Trustee’s claim as to how it came to the decision it did.  Without such a documentary record there is no way of verifying what factors were taken into consideration when the Trustee made its decision, or that the potential conflict of interest was properly dealt with.  From the Trustee’s submission, it would appear that its decision was based on Mr Wilson’s 1992 direction.  The Trustee claims that its decision was justified on the basis that, with the money in the hands of the granddaughters, Mr Wilson’s wishes may have been adhered to.  However, even though the granddaughters have benefited from the decision, there is no evidence that Mr Wilson would have wanted this to happen without a further payment also being made to Miss Wilson.  I do not consider that the lifetime payments made by Mr Wilson are relevant and find it was inappropriate to take these into account when making the distribution.  Indeed, arguably, the manner in which Mr Wilson distributed his lump sum, suggests that he was clearly anxious for his daughter to be a main beneficiary.  Had he wished his lifetime payments to displace his wishes as far as any residue was concerned, he would, presumably, have made that clear at the time.  I find that, as the Trustee had misdirected itself, in taking these payments into account, and not documenting how the decision was made, this is maladministration.  This is particularly unfortunate given the family relationship between the Trustee and Mr Wilson’s granddaughters who, in strictness of course, should not have benefited at all under the terms of the Trust.
21. Miss Wilson has clearly suffered distress and inconvenience as a result of the above maladministration and I make the appropriate direction below.
22. Given the obvious scope for conflict of interest, and what I do not doubt to be family tensions, I am not convinced that, were I to direct the Trustee to reconsider its decision, it would do so with total objectivity. In these circumstances, I do not therefore believe that such a direction would serve any purpose and I thus direct below that the Trustee now pays Miss Wilson an appropriate share of the residual fund.  
DIRECTIONS
23. Within 28 days of this determination the Trustee is to pay to Miss Wilson the sum of £28,893 being one quarter of the rolled up net annuity payments referred to in paragraph 17.6.  Interest should be added to this sum at the base rate for the time being quoted by the reference banks.  This should be calculated from the time that each individual pension payment was made.
24. I further direct that the Trustee shall pay Miss Wilson £250 for the distress and inconvenience she has suffered as a result of the maladministration identified in paragraph 20 above. 

CHARLIE GORDON

Deputy Pensions Ombudsman

31 October 2007
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