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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Martin Waters

	Scheme
	:
	The Reiss Engineering Company Limited Pension and Life Assurance Scheme (the Scheme)

	Respondent
	:
	Reiss Engineering Limited (the Company)


MATTERS FOR DETERMINATION

1. Mr Waters claims that the Company has failed to honour a specific contractual entitlement for him to receive a pension of two-thirds of his final pensionable salary at age 65. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES

3. Rule 5 of the 6 April 1997 Rules provides : 

“(a)
A pension payable under Rule 9(a) to a Member who cease to be a Participating Member at Normal Retiring Date shall, subject to Appendix B [Inland Revenue Limits Rule] and to any other provisions of these Rules which may apply in respect of a particular Member, be of a yearly amount equal to – 

in the case of a Senior Staff Member, one-sixtieth of his Final Pensionable Earnings for each year of his Pensionable Service, or

(i) in the case of any other Member ,

(1) one-sixtieth of his Final Pensionable Earnings for each year of his pensionable Service on and after 6th April 1978,

(2) together with one-eightieth of his Final Pensionable Earnings  for each year of his Pensionable Service prior to 6th April 1978 (if any). …”
MATERIAL FACTS

4. Mr Waters was born on 23 March 1938.
5. Mr Waters was employed by the Company from August 1973 until 31 January 2001 when he left the Company by reason of redundancy. He became joint managing director of the company in 1976 and sole managing director in 1996. 

6. Mr Waters is a deferred member of The Reiss Engineering Company Limited Pension and Life Assurance Scheme (the Scheme). The Scheme was established on 1st January 1974 by the Company. It is a final salary scheme with two categories of member, Senior Staff and Staff. Mr Waters had joined the Scheme at its commencement but he transferred his then accrued benefits to the Reiss Engineering Company Limited Directors Self Administered Scheme in July 1988. In April 1996 he re-joined the Scheme and remained an active member until he left in January 2001.  Mr Waters was a trustee of the Scheme from 27 August 1976 until the Scheme wound up.
7. In September 1994 Houlder Financial Services (HFS), the Trustees’ financial adviser, had started investigating, at Mr Waters request, his reinstatement into the Scheme. In a letter dated 9 September 1994 they commented that Mr Waters had been funding his executive pension plan with a high level of contributions combined with ‘salary sacrifice’. 
8. On 16 October 1995, the Company wrote to Mr Waters in connection with his possible reinstatement into the Scheme. The letter stated : 

“I am sorry that I have taken so long to come back to you on this matter, but I have to say it took me an awful long time to decipher and decode Houlder’s letter to you of 20 September.

Unfortunately there is a great deal of information missing from their letter which makes it difficult to have a sensible discussion; in particular: -

· Does your own present Executive Pension Plan include past service for any other company

· Is there any underfunded element of your executive Pension Plan, regardless of whether or not the Reiss plan could buy you additional benefits

· As I remember it, you chose to leave the Company’s Final Salary Scheme to give in to your own Executive Pension Plan,  and I don’t know whether that was a success or not (I know there was a time when you were unhappy with the performance)

· Is there any “penalty” element of coming back into the Company pension scheme for the last 7 or 8 years of your service in addition to the to the amount required to “buy” extra years service  
However, without having to over complicate the issue, I would interpret the proposal as your seeking “a top up” from the Company in any event…” 
9. HFS provided Mr Waters, on 8 December 1995, with details of the cost of providing a pension of 2/3rds Final Pensionable Earnings at age 65. The figures were based on Mr Waters contributing to the Scheme at a rate of 15% of basic salary and his existing salary sacrifice being reversed. Mr Waters passed a copy of HFS’ letter of 8 December 1995 to the Company whose Managing Director had previously indicated (in October 1995) a willingness to co-operate in maximising his pension benefits.

10. On 19 March 1996,  the Managing Director of the Company sent an internal memo to the Company Secretary saying :

“I have agreed with [Martin Waters] that the company will support his proposal whereby he rejoins the company’s main pension scheme in April 1996.

1.
As of April 1996 [Martin Water’s] salary sacrifice will cease and his salary will become £        per annum.

2.
He joins the company pension scheme on such basis and with such appropriate arrangements with the Trustees that he receives two thirds of final salary (as defined) provided that he remains in service with the company from April 1996 until normal retirement date. Any lesser service with the company from 1996 to normal retirement date would require a pro rata reduction.  …

4.
[Martin Waters] will be paying as a voluntary contribution an additional 91/2 % …”
11. HFS wrote to the Company  on 18 April 1996: 

“…As you will be aware I have provided Mr Waters with comprehensive information recently regarding his re-entry for full benefits and how his Executive Plan will be dealt with. 

It is important these matters should be properly documented and I therefore set out below my understanding of the situation : - 

1. Mr Waters rejoins the main Scheme on 6 April 1996 and will be entitled to a pension of 2/3rds of his final pensionable earnings at age 65. …
2. His contribution to the main Scheme will be 15% of his pensionable earnings. It will be necessary for a separate category to be established for him to distinguish between the standard member’s contributions rate of 6% and his higher rate of 15%.

3. His Executive Pension Plan with Legal & General will be ‘paid up’. These assets will continue to be invested with Legal & General up to age 65, or earlier retirement. However, the assets will form a part of the cost of guaranteeing the 2/3rds pension at retirement. I recommend that the Executive Plan Policies be assigned to the Trustees of the main Reiss Scheme. …

If you will please confirm that my understanding of the position is correct then I can arrange for this to be documented with Legal & General and for their records to be set up accordingly.”

12. The Company’s Secretary wrote to Mr Waters on 3 July 1997 confirming his benefits under the Scheme. The letter states that :

“…2.
 The benefits provided through the Scheme are outlined in the Explanatory Booklet dated November 1993, of which you have a copy, with the following exceptions:- 
I. your pension at age 65 will amount to two thirds of your Final Pensionable Earnings, instead of the amount shown on page 6.

II. Your contribution to the Scheme will be 15% of your Pensionable Earnings, instead of the amount shown on page 4. …

4. In the event of leaving service or retiring early, your pensionable service will accrue uniformly between 1 January 1974 and age 65, but the resulting pension so calculated will be actuarially reduced to compensate for the application of any Market Value Adjuster which may be applied to your Executive Pension Plans. 

You are asked to confirm your agreement to these new arrangements by countersigning the attached copy of this letter.”

Mr Waters confirmed his acceptance by signing the letter.

13. The assets of the Executive Pension Plan were assigned to the Scheme on 3 December 1997. 

14. Having left the Company in January 2001. In August of that year Mr Waters  requested an early retirement quotation. 
15. At a Trustees meeting held on 15 October 2001 the Company gave the Trustees formal Notice of its intention to terminate its liability to contribute to the Scheme.  The Trustees formally agreed at the meeting that the Scheme should go into wind-up with immediate effect from 15 October 2001. 
16. On 24 October 2001, the Trustees provided the early retirement quotation requested by Mr Waters in August 2001. The accompanying letter confirmed that the benefits quoted reflect the Trustees’ agreement dated 3 July 1997. Option 1 was a pension amounting to £35,407.20 per annum, Option 2 was a tax free cash lump sum of £57,797.18 and a reduced pension of £29,245.44 per annum. 
17. On 29 October 2001 the Trustees issued an announcement to members stating that the Scheme was to be wound up with effect from 15 October 2001. 

18. Shortly before his normal retirement age on 23 March 2003 Mr Waters requested details of his retirement benefits. These were provided on 3 April 2003. The benefits quoted were scaled down as a result of the Scheme winding up in deficit.   Option 1 was a pension amounting to £26,410.92 per annum, Option 2 a tax free cash lump sum of £57,797.19 and a reduced pension of £22,928.76. Mr Waters chose Option 1.

19. Mr Waters complained to the Company saying that the pension he had been quoted was not that due, in accordance with the agreement of 3 July 1997, which stated that he was entitled to a pension of 2/3rds salary when retiring at the age of 65 with the pension due accruing uniformly according to the length of service between 1 January 1974 to age 65. Mr Waters said that the letter of 3 July 1997 formed a legally binding contract. 
20. Mr Water’s calculates the  benefits due to him as follows : 
“Years of Pensionable Service - 25 years 1 month (1/1/1974 to 31/1/2001)

Possible years Service to 65 - 27 years 3 months (1/1/1974 to 23/3/2003)

Pension = £57182 x (25.083/27.25) x 2/3 = £35096”
21. The Company responded on 22 December 2003 saying that the letter of 3 July 1997 was simply confirmation that the company had approved his re-admittance to the Scheme and Mr Waters could not impute that a legal contract had been entered into that letter.

22. The Company’s representatives asked the HFS representative who dealt with the Scheme in 1997, to provide an opinion in respect of the circumstances surrounding Mr Waters’ re-admission to the Scheme. The representative, response included : 
“…3)
Mr Waters approached me to discuss the possibility of rejoining the Reiss Pension Scheme in the early 1990’s. I believe the reasons for this were that he was disappointed with the investment return through the SAPS [Self Administered Pension Scheme] and that the Company contribution rate was relatively low given his age at that time.

4) I obtained various quotations from the scheme actuary to ascertain the cost of readmitting Mr Waters into the Reiss Pension Scheme. After a protracted period of time Mr Waters was readmitted to the scheme in 1996. The terms were that he would receive a pension of two thirds of his final pensionable salary at normal retirement date, accruing uniformly from 1 January 1974 to age 65 in the event of early withdrawal. …

5) I have been asked whether I was aware of any contractual agreement between the company and Mr Waters that “guaranteed” his two-thirds at retirement. Whilst the company would have needed to agree to Mr Waters rejoining the scheme I was not aware of any such agreement. Had it existed then I imagine Mr Waters would have drawn this to my attention, that of the Trustees and to the scheme actuary. …

As a Trustee, Mr Waters would have been aware of the way in which the scheme was funded and that his benefits, whilst enhanced,  would be dealt with in the same way as any other member in the event that the scheme discontinued or wound up.   
6) I have been shown a draft document [letter of 3 July 1997]. This summarises the conditions in (4) above and is intended to be akin to a booklet addendum, indeed it states that to be the case. Clearly it was necessary to point out to Mr Waters how his benefits were different to those of other members. It was drafted in order to be signed by a Trustee, not by the company, it was never my intention that it should be contractually binding on the company. I was the adviser to the Trustees. …” 

SUBMISSIONS

23. Mr Waters, through his representatives, submits: 

The Contractual Guarantee
23.1 Between approximately September 1995 and March 1996, Mr Waters had discussions with the Company Chairman in connection with his re-joining the Scheme. The contractual position is clear:  prior to 19 March 1996, Mr Waters offered to re-join the Scheme and the Trustees and/or the Company accepted that offer on the following terms:

23.1.1 The Company and Trustees guarantee Mr Waters pension benefits equivalent to 2/3rds of his final pensionable salary (note: this was the consideration passing from the Company and/or the Trustees to Mr Waters.

23.1.2 In return for the Company’s and/or the Trustees guarantee,  Mr Waters gave the following consideration:

23.1.2.1 He would continue in his role as managing director of the Company.

23.1.2.2 He would pay additional voluntary contributions to the Scheme in the sum of 15% of his salary rather than the 5.5% paid by the other members of the Scheme.

23.1.2.3 He gave up his benefits under his existing Executive Personal Pension Plans and assigned those benefits to the Trustees.

23.2 The correspondence demonstrates that Mr Waters, the Company, the Trustees and the Scheme administrators/advisers were engaged in the joint endeavour of establishing a position whereby Mr Waters’ guaranteed benefits under the Scheme would be 2/3rds his final pensionable salary. It is clear that a contract relating to Mr Waters’ guaranteed benefits under the Scheme was formed between the Company and/or the Trustees and Mr Waters.

23.3 It was never a viable option for Mr Waters to act upon the quotation issued n 24 October 2001 because the Trustees knew and had announced to members that the Scheme would be winding up with effect from 15 October and Mr Waters’ interests could not be preferred to those of other members.

The Law

23.4 Account should be taken of the High Court’s decision in Nicol & Andrew v Brinkley [1996] OPLR 361. The situation here is the same as in Nicol namely that Mr Waters was offered new rights under the Scheme in return for giving up existing rights under his Executive Plans. Further Mr Waters assigned the benefit of the Executive Plan to the Trustees and paid additional voluntary contributions to the Company to put into the Scheme.

23.5 The consideration provided by Mr Waters for the contractual guarantee is clearly set out by HFS in its letter dated 18 April 1996. HFS stated “the assets [i.e. the assignment of Mr Waters’ Executive Pension Plans to the Trustees] will form a part of the cost of guaranteeing 2/3rds pension at retirement” 

Construction of the Contract 

23.6 It is agreed that a contract exists as evidenced by the letter of 3 July 1997. The terms of the contract between the Company and Mr Waters were that the Company would guarantee Mr Waters’ pension benefits of two-thirds final salary without qualifying that promise in any way. This is indicated by the following correspondence:

23.6.1 A letter, from the Company Chairman to Mr Waters, dated 16 October 1995, entitled “Your Pension Arrangements” wherein the Company Chairman stated 

“Without having to over complicate the issue I would interpret the proposal as you are seeking a “top up” from the company in any event” 

The inclusion of the words “in any event” can only be interpreted as meaning that the company is promising that the benefits will be paid to Mr waters by the Company regardless of the funding position of the Scheme.

23.6.2 In the memorandum of 19 March 1996 the Company Chairman referred to Mr Waters’ joining the Scheme 

“on such basis and with such appropriate arrangements with the trustees whereby he will receive two-thirds of final salary”

Clearly, the Company Chairman contemplated that special arrangements had been made by the Company to Mr Waters - namely the guarantee that he would receive two-thirds of his final salary on retirement.

23.6.3 A letter of 18 April 1996 which confirmed that it was necessary for “a separate category to be established” for Mr Waters to distinguish between Mr Waters and standard members, because Mr Waters was contributing a significantly higher percentage of his pensionable earnings and, moreover, his executive pension plans were assigned to the Trustees of the Scheme. In paragraph 3 of that letter reference is made to the steps as forming “part of the cost of guaranteeing the two-thirds pension at retirement”. This demonstrates that it was intended to ring fence the consideration that would provide Mr Waters the pension benefits that the company had guaranteed, in contract, to pay.

23.6.4 Paragraph 2 of the 3 July 1997 letter refers to the “exception” to Mr Waters’ membership being the two-thirds pension guarantee and also the additional consideration that would be paid in order to fund those “exceptional” benefits. It is clear that the use of the word “exception” demonstrates measures taken at the time were consistent with the company having promised Mr Waters two-thirds pension at retirement in any event.

23.6.5 The letter of 4 March 1997 makes the following statement “The company’s guarantee is to provide a two-thirds pension at age 65”. This was an unqualified statement of the company’s promise to pay Mr Waters his two-thirds pension at age 65 and clearly there was no reference to any promise on behalf of the scheme or subject to scheme funding.  

24. The Company, via its representative’s submit:
24.1 It is not clear exactly which document it is alleged provides Mr Waters with a contractual entitlement, nor whether it is as alleged that the contract was with the Company or the Trustees.

No Contract
24.2 The requisite ingredients for a contract are not present and if there was a contract it was with the Trustees and not the Company.
24.3 If there was a contract on construction the Company has no obligation to make up the difference between the benefits Mr Waters is receiving under the Scheme and two-thirds of his final pensionable salary.
24.4 No offer was made by Mr Waters. Mr Waters asked if he could rejoin the Scheme, which is entirely different from an offer in a contractual sense. There was therefore no offer capable of acceptance by the Company. 
24.5 Mr Waters wanted to transfer back into the Scheme because he was disappointed with the investment returns from his executive pension plan not because it was an efficient method of dealing with a negotiated enhancement to reflect his progression to Managing Director. Mr Waters had been joint Managing Director for more than twenty years when the other Managing Director retired in 1996, it was a matter of natural progression that Mr Waters became sole Managing Director. It was not a promotion and there was no negotiated enhancement.
24.6 The Company gained no benefit from Mr Waters’ re-entry. Although Mr Waters paid higher contributions to the Scheme than other members, and had his benefits under his existing Pension Plans assigned to the Trustees, he gained the advantage of this, not the Company.
24.7 Mr Waters was concerned to make up for lost time and the Company was prepared to assist him in doing so, up to a point. Mr Waters was going to be making significantly higher contributions to the Scheme than other members as a “quid pro quo” for being readmitted to the Scheme on the terms agreed.
24.8 Mr Waters relies on Nicol & Andrew v Brinkley (1996) OPLR 361 in support of his complaint. Nicol has no bearing on whether there is a contract in this case. In Nicol there was clear offer and acceptance. Here there was no offer made by the Company. In Nicol there was clear consideration and therefore it was rightly held that there was a contract the Company could not resile from. The Company disagrees with the claim that Mr Waters was offered new rights under the Scheme in return for giving up existing rights under his executive plans. In Nicol a deciding factor was that the transferring members had given up the right to retain their benefits under a soundly funded scheme. Mr Waters has not suggested that he gave up more than he has gained from the Scheme.
A contract with the Trustees
24.9 Any contract or arrangement Mr Waters had was in fact with the Trustees rather than the Company. Any such contract could not have constituted a separate indemnity from the Company outside and in addition to the Scheme Rules.
24.10 It is clear that the 3 July 1997 letter was drafted to be signed by Mr Robinson as a trustee of the Scheme. Mr Robinson signed the letter inadvertently as company secretary. The letter of 3 July 1997 was drafted to deal with Mr Waters’ re-admittance to the Scheme. The memorandum of 19 March 1996 refers to Mr Waters joining the Scheme “on such basis and with such appropriate arrangements with the Trustees …”
24.11 Mr Waters must have known that the company secretary would not have had the authority to enter into a contract on behalf of the Company. Any guarantee to be provided by the Company would need to be noted in the company accounts. There is no such note in the accounts. Additionally, any guarantee from the Company would need to be agreed by the Board of Directors. S317 of the Companies Act 1985 requires a director who is interested in a contract with the company to declare the nature of the interest at a meeting of the directors. There was no such declaration.
Construction of the Contract

24.12 The leading case on the construction of contracts is Investors Compensation Scheme Limited v West Bromwich Building Society (1998) All ER98. The case concerned the interpretation of an assignment clause in a claim form. The principles of interpretation are set out in page 4 of the judgement. Applying those principles to the facts in that case, Lord Hoffman considered, when construing the clause, the meaning intended by the parties, rather than simply analysing the words used. The key principles are what meaning the contract would convey to a reasonable person having all of the background knowledge which would reasonably have been available to all parties at the time. Applying these principles to the facts, a reasonable person would not have construed the letter of 3 July 1997 as a contract.
24.13 Mr Waters has not stated that he believed, when signing the letter of 3 July 1997, that he was being promised a benefit by the Company outside of the Scheme i.e. if the Scheme could not or did not provide Mr Waters with the promised benefits, then the Company would. It was not in the parties’ contemplation at that time that the Scheme might in future be unable to meet its obligation. The scheme was well funded and there was no question of the Company making any redundancies. The parties could not have intended to provide the guarantee or indemnity which Mr Waters alleges because it would not have been considered necessary by either party to do so.
24.14 The 3 July 1997 letter clearly refers to benefits from the Scheme. The reference is to the “Reiss Engineering Company Limited Pension and Life Assurance Scheme” and the first sentence is “I write to advise you of the following changes in the way your pension and life assurance benefits will be provided.” The letter also states “the benefits provided through the Scheme are outlined in the explanatory booklet dated November 1993, of which you have a copy, with the following exceptions…”  No reasonable person would interpret the 3 July 1997 letter to mean that there is a separate obligation on the Company outside of the Scheme to indemnify Mr Waters for any part of his benefits which the Scheme is unable to meet.
24.15 Mr Waters refers on a number of occasions to the word “guarantee” in the correspondence leading up to the 3 July 1997 letter. In our view it is unlikely that a Court would consider the letter following Investors Compensation Scheme Limited v West Bromwich Building Society (1998) All ER98. However, even if it was considered, Investors Compensation Scheme makes it clear that if, in analysing the wording, this leads to a conclusion contrary to the intention of the parties, the intention is preferred. 
24.16 Referring to Nicol that case has no bearing on the construction of a contract where the parties are arguing over the terms. The terms in Nicol were clear, and the case concerned an attempt to alter the terms of the contract. The Company in that case was mistaken with regard to certain issues when entering into the promise with the transferring members. There is no issue of mistake in this case and the Company is not trying to alter the terms. 
24.17 Mr Waters was at the relevant time both a trustee of the Scheme and a Managing Director of the Company. He was a sophisticated party to the re-admittance arrangements. This is again vastly different to the circumstances in Nicol. If he had considered the matter he would have known that there was no separate obligation on the Company to provide his benefits should the Scheme be unable to do so. There is no evidence that Mr Waters asked for a guarantee from the Company.
24.18 In order to find that the Company is obliged to fund Mr Waters’ benefits in the way alleged, would require such a term to be implied into the letter of 3 July 1997. 
Scheme Funding

24.19 The Company paid significant contributions into the Scheme over and above what it would have paid had Mr Waters not been re-admitted back into the Scheme. The 1998 Actuarial Valuation states that the overall Company’s contribution rate of 15.4% of pensionable earnings was increased from 15.1% when Mr Waters rejoined the Scheme.
24.20 The Scheme administrators, Legal & General, have confirmed that its calculation of Mr Waters’ benefit was done with reference to the formula consistent with uniformly accruing a 2/3rds pension over potential employment with the Company. Mr Waters has received a considerably higher benefit by having his benefits calculated on an uplifted scale based on 2/3rds Final Pensionable Earnings.
24.21 Mr Waters has not been treated as though the 3 July 1997 letter never existed. It was taken into account when calculating his benefits and the Company funded the benefits accordingly. On wind-up the Company met the Scheme deficit as certified by the Scheme Actuary. Although the Scheme was fully funded on the MFR basis, this was not sufficient to pay the members’ full benefits. All of the members in Mr Waters’ position suffered a shortfall between what they received and what they considered they were entitled to. This is not something the Company is obligated to fund.
CONCLUSIONS

25. There appears to be no dispute that Mr Waters’ deferred pension when he left the Scheme in 2001 was calculated by reference to the formula in the 3 July 1997 letter - a 2/3rds pension uniformly accruing over potential employment with the Company.  Mr Waters is aggrieved however that his deferred pension has been reduced as a result of the Scheme winding up in deficit. He argues that the Company is contractually bound to provide him a pension of 2/3rds final pensionable salary. If such a contract exists then it lies in the correspondence and negotiations between the Company and Mr Waters during the period immediately before he rejoined the Scheme in 1996. 
26. I have considered the case of Nicol & Andrew Ltd v Brinkley (1996) OPLR 361 upon which Mr Waters seeks to rely. Mr Waters argues that he was offered new rights under the Scheme in return for giving up existing rights under his Executive Pension Plan, and further that he assigned the assets of the Executive Pension Plan to the Scheme and paid additional voluntary contributions toward funding the agreed benefits. I note that in Nicol, the employer invited employees to transfer benefits to a new scheme whereas in the case before me the initiative came from Mr Waters, I do not see that as significant. Both in Nicol and in Mr Water’s case consideration passed from the member concerned to the Scheme. In Mr Water’s case this was by assigning his Executive Pension Plan to the Scheme and by making increased contributions. 
27. Prior to the letter of 3 July 1997, there was a series of correspondence, regarding Mr Waters’ re-admittance to the Scheme, between HFS, Mr Waters and the Company, acting through the hand of the Managing Director. In particular, those dated 16 October 1995, 10 January, 19 March and 18 April 1996. These letters form a contemporary record of the negotiations between the Company and Mr Waters concerning his re-admittance to the Scheme. 
28. HFS, in their letter of 18 April 1996, had suggested that "matters should be properly documented" to record the terms of the agreement. The letter of 3 July 1997, which was signed by the Company Secretary on behalf of the Company, seems to have been an attempt to achieve this. That letter requested that Mr Waters confirm his agreement to the arrangements by countersigning the letter which he did immediately.  I take the view the letter of 3 July 1997 constitutes an offer on the part of the Company, which Mr Waters accepted. There was clearly an intention to create legal relations. On the question of consideration, Mr Waters’ continued service after April 1996 could amount to valuable consideration toward the Company. Performance of existing duties (such as those under a contract of employment) can amount to good consideration as can the additional voluntary contributions he made to the Scheme (avoiding a cost which would otherwise fall on the Company) and the assignation of the policies held under the Executive Pension Plan. I have concluded therefore that a contract exists between the Company and Mr Waters as evidenced by the 3 July 1997 letter. 

29. The Company point out that the Section 317 of the Companies Act 1985 requires a director who is interested in a contract with the company to declare the nature of the interest at a meeting of the directors. No Board Minutes or other records of the Board have been provided to evidence that such declaration was made at a Board level. However, the absence of such a declaration does not mean that no such contract exists. 
30. The Company also say that Mr Waters must have known that the Company Secretary would not have had the authority to enter into a contract on behalf of the Company. But the Company Secretary and Mr Waters were not the only parties in the negotiations when Mr Waters rejoined the Scheme. Indeed, the memo of 19 March 1996, from the Managing Director to the Company Secretary, states “I have agreed with [Martin Waters] that the company will support his proposal whereby he rejoins the company’s main pension scheme in April 1996” Mr Waters was in my view entitled to assume that the Company Secretary had authority to sign the letter on behalf of the Company. 
31. As for the terms of the contract, the 3 July 1997 letter sets out that the aim was for Mr Waters to be admitted to the pension scheme with benefits equal to two-thirds of his final pensionable salary at his normal retirement date. The letter also says that, should Mr Waters leave the service of the Company before his normal retirement date then his pension will be two-thirds his final pensionable salary accruing uniformly over potential service. HFS seems to have worked out, on behalf of the trustees, that the benefits assigned by Mr Waters and the increased contributions from Mr Waters and the Company would be sufficient to fund the planned benefits.  

32. It seems to me that thereafter Mr Waters was in no different position on the wind up of the scheme than any other deferred member who had left service with accrued benefits. That the projected benefits arose from an assignment of benefits from elsewhere or from additional voluntary contributions did not result in such income being ring-fenced in the event of the scheme’s wind up. 

33. Thus, the Trustees correctly scaled back Mr Waters’ deferred pension to take account of the fact that the Scheme wound up in deficit. 
34. Both the Company and Mr Waters seek to rely on the case of Investors Compensation Scheme Limited v West Bromwich Building Society (1998) All ER98 as authority that the key principle in interpreting a contract is to establish the meaning the contract would convey to a reasonable person having all the background knowledge which would reasonably have been available to all parties at the time.  I have approached the matter on that basis.
35. The letter of 3 July 1997 clearly states an exception is to be made for Mr Waters by comparisons with the benefits set out in the Scheme Booklet. But that to my mind was the limit of the exception. His benefits were to be calculated differently from the norm. I do not regard the correspondence as conveying some collateral guarantee that he should be differently treated in the event of the scheme winding up in deficit. 
36. The phrase “in any event” in the letter of 16 October 1995 seems to me as likely to be a reference to the missing information set out in the preceding bullet points than a reference to a possible future event. The letter of 19 March 1996, set out the agreement of the Company to “support his proposal whereby he rejoins the Company’s main pension scheme”. That is not the same as providing some guarantee from the Company to provide Mr Waters with a defined pension if such does not come from the Scheme.
37. Both the letters of 4 March 1997 and 18 April 1996 are from HFS to the Company. But, HFS were not a party to any contract between the Company and Mr Waters and I cannot see how those letters can be relied in interpreting such a contract. 
38. As far as the letter of 3 July 1997 is concerned I do not see the use of the word “exception” as conveying the meaning that the Company promised Mr Waters’ two- thirds pension upon his retirement under any circumstances. The letter states “The benefits provided through the Scheme are outlined in the Explanatory Booklet dated November 1993, of which you have a copy, with the following exceptions…” The letter goes on to list three exceptions. Namely, the two thirds pension, the amount of contributions payable and uniform accrual on leaving pensionable service. Had it been the case that Mr Waters’ was to be treated differently to any other member in the event that the Scheme wound up I would have expected the letter to have made clear that there was a further exceptions in addition to those listed. 
39. To my mind the Company met its part of the contract by securing his membership of the Scheme on terms which would have provided him with the required benefit had it not been for the wind up. I do not propose to make any direction in the matter. 
DAVID LAVERICK

Pensions Ombudsman

8 August 2007
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