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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P Meacock

	Scheme
	:
	National & Provincial Building Society Pension Fund

	Respondents
	:
	Abbey National plc (Abbey National) (Employer)

National & Provincial Building Society Pension Fund Trustees Limited (the Trustees)


MATTERS FOR DETERMINATION 

1. Mr Meacock has complained that Abbey National improperly declined to consent to his retiring on the grounds of ill health. He has also complained that the Trustees failed to award him an ill health pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

JURISDICTION

3. Section 146 (6) of the Pension Schemes Act 1993 (as amended) states:

“The Pensions Ombudsman shall not investigate or determine a complaint or dispute –

(a) if, before the making of the complaint or the reference of the dispute –

(i) proceedings in respect of the matters which would be the subject of the investigation have been begun in any court or employment tribunal, and

(ii) those proceedings are proceedings which have not been discontinued or which have been discontinued on the basis of a settlement or compromise binding all the persons by or on whose behalf the complaint or reference is made.”

4. Abbey National assert that Mr Meacock’s entitlement to an ill health pension was the subject of an employment tribunal case in 2003.

5. Mr Meacock’s initial application to the tribunal in February 2003 concerned a claim of unfair dismissal and the non-payment of holiday pay and share bonuses. On 19 February 2003, Mr Meacock wrote to the tribunal enclosing a copy of a letter he had sent to the Trustees concerning his ill health pension. Mr Meacock said,

“I would be most grateful if you would add this document to my file, indicating that I also wish to claim for my pension benefits.”

On 13 March 2003, DLA (solicitors representing Abbey National at the time) asserted that the claim about the pensions lay outside the jurisdiction of the tribunal. In a tribunal decision issued on 28 July 2004, the complaints were described as being about ‘unfair dismissal, disability discrimination and unlawful deduction of wages’.

6. Abbey National have referred me to a comment in a determination by my predecessor (G00379) that:  

“In any event, it is at least arguable that the very fact of the application to the Industrial Tribunal excluded anything related to the ill health pension from my jurisdiction (see section 146(6)(a) of the Pension Schemes Act 1993).”

7. G00379, however, pre-dates the amendment to section 146(6)(a) introduced by the Child Support, Pensions and Social Security Act 2000. The amendment provided for my investigation to proceed if the proceedings in the other court/tribunal had been discontinued. Consequently, evidence simply of an application to an Employment Tribunal would not be sufficient to exclude the matter from my jurisdiction. Mr Meacock clearly approached the tribunal on the matter of his ill health pension. Equally clearly, following the representations on behalf of Abbey National, no decision on the matter was made by the tribunal.
8. Abbey National and the Trustee have suggested that there is no evidence that the claim for pension benefits was discontinued. They suggest that there should be a letter or written direction from the tribunal stating that it would not consider the pension claim. As I have said, the complaints considered by the Tribunal in Mr Meacock’s case were clearly stated to be ‘unfair dismissal, disability discrimination and unlawful deduction of wages’. Abbey National’s argument is, to say the least, pedantic, and seems to be designed to deny Mr Meacock an opportunity to have his appeal heard in either forum. Abbey National (via its representatives) previously petitioned the Tribunal not to consider Mr Meacock’s pension claim; it ill-behoves them to seek now to deny him access to my office.

9. Thus, I see no bar to my investigating the present complaint.

MATERIAL FACTS

Background

10. Mr Meacock went on sick leave in June 1999 and did not return to work thereafter. His employment was terminated on 15 November 2002.

11. I have been provided with a copy of an internal memorandum from Pensions Administration Services, dated 17 August 2000, which stated that Mr Meacock had been advised ‘verbally’ that he could apply for an ill health pension and that he had been provided with a Members’ Handbook (see paragraph 24). Mr Meacock subsequently disputed that he had been sent a handbook at that time but acknowledged that he did have a copy from when he joined the Scheme.

12. On 25 September 2000, Abbey National wrote to Mr Meacock explaining that he could not contribute to the Scheme whilst he was not receiving any pay. They went on to say that, if he was unable to return to work, he might wish to consider applying for an ill health pension and provided a contact address. Similar letters were sent on 10 August 2001 and 24 July 2002.

13. On 23 August 2002, Abbey National informed Mr Meacock that his employment would be terminated on the grounds of ill health.

14. Abbey National sent Mr Meacock an application for incapacity retirement, together with medical consent forms and a medical questionnaire, on 28 August 2002. Mr Meacock says that he had not requested the application form. Abbey National say that the notes of a telephone conversation with Mr Meacock on 2 September 2002 indicate that he had enquired about ill health retirement.

15. Mr Meacock appealed against the decision to terminate his employment in September 2002. An appeal hearing was scheduled for 15 November 2002 but had to be postponed. Abbey National’s Appeal Panel subsequently considered the matter on 8 January 2003, determining that the decision to terminate his employment had been ‘reasonable and appropriate’. Mr Meacock subsequently applied to an employment tribunal on the basis that Abbey National had discriminated against him because of his disability. His complaint was dismissed.

16. On 30 January 2003, Mr Meacock submitted an application for an incapacity pension. Mr Meacock also contacted his union representative by e-mail on the same day and said that he had been informed that he could not apply for his pension because he was no longer employed by the company. The Fund Secretary wrote to Mr Meacock on 18 February 2003,

“… only active Members are eligible to be considered for retirement on grounds of ill health/incapacity.

On leaving the Company on 15 November 2002, you became a deferred Pensioner of the Fund and as such are ineligible to be considered for an ill health retirement pension. A copy of Rule 15 and 16, relating to incapacity retirement and the definition of Member is attached for your information.

I note from our records that you were made aware that you could apply to retire from the Company on the grounds of ill health … in August 2000 … you were sent the necessary form to apply for ill health retirement on 28 August 2002. You were therefore fully aware before you left the Company that you could ask the Company to consider allowing you to retire from the Company on the grounds of ill health and granting an incapacity retirement pension, and chose not to do so.”

17. In his response, Mr Meacock confirmed that he had been in contact with the pension administration department between February and September 2000. He said he had been trying to ascertain how he might ensure that his pension benefits were not ‘eroded’ during his period of reduced and nil pay. Mr Meacock said there had been ‘no question of seeking to retire’. He went on to point out that the company had been aware of his illness and yet the option of ill health retirement had not been considered. Mr Meacock also said he had not left the company but had been dismissed.

18. Abbey National reaffirmed their view, that Mr Meacock could not apply for an ill health pension because he was no longer an active member, in subsequent correspondence.

19. Mr Meacock requested a copy of the rules and details of how to appeal to the Trustees. The Fund Secretary sent Mr Meacock a copy of the Trust Deed and Rules on 25 March 2003 but went on to say,

“… it is the Company that must consent to the Member retiring on grounds of Incapacity. The Trustee Directors do not consider or have the power to grant Incapacity Retirement Pensions. Your complaint is therefore with the Company and not the Trustee.”

20. Mr Meacock’s case was, nevertheless, considered under the Scheme’s Internal Dispute Resolution (IDR) procedure. The Fund Secretary wrote to Mr Meacock on 22 May 2003,

“Having reviewed your complaint I must confirm that in order for the Trustee to be able to pay an Incapacity Pension … the Company must consent to the Member retiring from service by reason of Total or Partial Incapacity retirement. No such consent was given prior to your dismissal. In addition you are no longer a Member … and are therefore ineligible to receive an Incapacity pension …”

21. Mr Meacock subsequently wrote to the Chairman of the Trustees and received a response, which again explained that the Trustees did not have the power to grant an incapacity pension.

Trust Deed and Rules

22. The Scheme is currently governed by the 1998 Consolidated Trust Deed and Rules. Rule 15 provides,

“Total Incapacity

In the event of a Member who retires from the Service with the consent of the Company by reason of total incapacity then such Member shall subject always to the provisions contained in Rules 16(2) (3) and (4) be paid a Pension calculated in accordance with Rule 13 [Retirement at Normal Pension Age] by reference to his Final Salary at the date of his retirement and to the total Contributing Service which he would have completed had he remained a Member until attaining Normal Pension Age on the assumption that the Member’s Contracted Hours and the rate of Basic Contributions applicable to the Member remain unchanged from the date twelve Months prior to his retirement Provided that for the purposes of this sub-Rule the expression “total incapacity” shall mean such physical or mental illness or infirmity of a permanent nature as shall be sufficiently serious as to prevent the Member from obtaining any form of remunerated employment”

23. Rule 16 provides,

“(1)
In the event of a Member who retires from the Service with the consent of the Company by reason of partial incapacity then such Member shall be paid a Pension equal to the greater of

(i) one half of the Pension which would have been payable had Rule 15 applied …

(ii) the Pension calculated in accordance with Rule 14 [Leaving the Service before Normal Pension Age] … Provided that for the purposes of this sub-Rule the expression “partial incapacity” shall mean such physical or mental illness or infirmity of a permanent nature as shall be sufficiently serious as to prevent the Member from performing the occupation he was performing for the Company before the onset of that incapacity

(2) The Company shall not consent to the retirement of a Member … without first obtaining such medical evidence as the Company considers necessary as to the nature of the incapacity in question

(3) A Member who retires under the provisions of Rules 15 and 16 … shall on request provide the Trustees with such evidence as they may from time to time require of his continuing incapacity …

(4) In any event if a Member shall retire … under the provisions of Rules 15 and 16 the Pension payable to him from his attainment of Normal Pension Age shall not be less than the Pension which would have been payable at Normal Pension Age had he left the Service entitled to a deferred Pension …”

Members’ Handbook

24. Under the heading ‘ What happens if I have to retire through ill health/incapacity?’, the handbook says,

“If you have to retire through ill health an immediate pension can be paid, regardless of your age in the following circumstances:

· total incapacity

· partial incapacity.

If you were unfortunate enough to find yourself in either position, the Company would determine what category was appropriate …

Total incapacity
If the Company determines that you are suffering from total incapacity you will receive a pension …

Partial incapacity
If the Company determines that you are suffering from partial incapacity you will also receive a pension …”

SUBMISSIONS

Mr Meacock

25. Mr Meacock submits:

25.1. Despite the decision to terminate his employment, Abbey National failed to consider the question of his long term incapacity, did not explore the option of ill health retirement and refused payment of an ill health pension.

25.2. When he consulted his union, he was told that it was unnecessary for him to consider an ill health pension whilst he was appealing against the decision to terminate his employment. The aim of the appeal was to have the decision to dismiss him overturned and facilitate his return to work.

25.3. If he had requested or indicated that he was interested in ill health retirement, this might have negated his appeal.

25.4. If he had accepted an offer of ill health retirement, this would have compromised his ability to bring a claim for unfair dismissal.

25.5. The first opportunity he had to consider ill health retirement was after the date of his appeal, which fell after the date his employment terminated.

25.6. Abbey National could have advised him that an application for an ill health pension could have been made before the date his employment terminated ‘without prejudice’ to any subsequent appeal against his dismissal.

25.7. The courts have held that an employee may retain certain contractual rights, such as being able to claim a pension, after the arbitrary date of dismissal has passed, particularly if such a claim is made after only a short interval of time.

25.8. The Members’ Handbook did not mention the need to apply and therefore the onus is on the company to consider the question of incapacity.

25.9. He received a discretionary bonus payment on 19 March 2003 and was informed that such payments could be made to former employees in cases of ill health retirement. Therefore, in some respects, Abbey National had accepted his ill health retirement.

25.10. He was informed that the Trustees did not have the power to grant incapacity pensions and therefore there was no need for him to apply to them.

25.11. If Abbey National had been genuinely interested in providing him with an opportunity to apply for an ill health pension, the question would have been raised at one of the meetings it asked him to attend.

25.12. Abbey National manoeuvred to prevent him from qualifying for an ill health pension.

25.13. Abbey National acted with neglect, inattention, delay, incompetence, ineptitude and perversity.

Abbey National

26. Abbey National submit:

26.1. They supported Mr Meacock in a number of ways during his absence. For example, keeping in contact, obtaining medical reports, funding consultations with a psychologist and putting forward a phased return to work strategy.

26.2. Mr Meacock made it clear that he wished to return to work. At the time he left service, he was appealing against the Company’s decision to terminate his employment, which indicates that he felt that he could perform his role.
26.3. Abbey National did not say that Mr Meacock was physically incapable of continuing in employment.

26.4. Perceived unfairness cannot be grounds for a successful complaint in the absence of maladministration or breach of law.

26.5. Despite being informed of the possibility of applying for an ill health pension on at least five occasions, Mr Meacock did not apply until after his employment had terminated.

26.6. They did not consider Mr Meacock for an ill health pension because he did not want them to. Mr Meacock considered that he would be able to return to work and that to apply for an ill health pension would prejudice his appeal against the termination of his employment.

26.7. They would have considered Mr Meacock for an ill health pension if he had applied before the termination of his employment. There was no implication that consent to his retirement on the grounds of ill health would be forthcoming.
26.8. There is no express statement in the Rules that a Member must apply for an incapacity pension but I have previously determined that, except where they are seriously ill or incapable of managing their own affairs, the onus is on the Member to apply.
 Mr Meacock was not incapable of applying for an ill health pension and had been told five times that he could apply for an ill-health pension.

26.9. The Judge in Derby Daily Telegraph v Pensions Ombudsman
 said that the fact that solicitors had told OPAS that he employee did not retire with the consent of the principal company was enough by itself to enable Derby Daily Telegraph to advance a good arguable case as to why the members claim ought to fail.  Thus a High Court Judge has said that in the absence of consent to retirement there is an arguable case against a claim for an ill health pension.  

26.10. The support that they provided during Mr Meacock’s absence and the fact that they told him about the possibility of applying for an ill health pension show that they acted in good faith. It is not reasonable to expect Abbey National to have done any more before Mr Meacock left service.
26.11. It would have been impractical for them to consider Mr Meacock for an ill health pension without his co-operation. For example, they required his authority to obtain medical evidence as required by Rule 16(2) (see paragraph 23). Having an application process for an ill health pension is a sensible and practical way of administering the benefit.
26.12. The primary purpose of Rule 16(2) is to ensure that the Member’s eligibility is tested against the criteria in the Rules.

26.13. They have no power to consider Mr Meacock for an ill health pension after the termination of his employment. Rules 15 and 16 refer to a ‘Member’, which is defined as,

“… a person who has become a member of the Fund other than a Group Life Member and who has not ceased to be a Member by becoming a Deferred Pensioner …”

Mr Meacock had ceased to be a Member when his employment terminated and was therefore not eligible under Rules 15 or 16.

26.14. There is nothing in the Rules which would allow a deferred Member to be considered retrospectively for an ill health pension under Rules 15 and 16.  My predecessor previously determined that, after a Member has left service, Abbey National and the Trustee are entitled to decline to consider an application. The same analysis which applied in G00739, should apply in Mr Meacock’s case.
26.15. There was no duty for them to advise Mr Meacock further than sending him the application forms and informing him of the possibility of applying for an ill health pension.
 Case law
 has established that it must not only be reasonable but necessary for there to be an implied contractual term that the employer should take steps to draw an employee’s attention to a valuable benefit. These requirements were not met in Mr Meacock’s case.
26.16. It is unlikely that Mr Meacock would have been eligible for an ill health pension. In support of this assertion, Abbey National cite two reports prepared for them by their occupational health adviser, Dr Campbell. They acknowledge that the reports were prepared for the purposes of managing Mr Meacock’s absence and assessing whether he could return to work rather than whether he satisfied the criteria for an ill health pension. However, they consider that the reports indicate that, at the time his employment was terminated, Mr Meacock did not meet the requirements for an ill health pension. In particular, they refer to Dr Campbell’s comment, in his report dated 19 July 2001, that:

“It is my opinion that [Mr Meacock] is not yet ready to return to work but I feel that he could do so with a robust return to work strategy.”

And, in his report of 16 July 2002, that:

“His return to work plan is eminently feasible but I can see little prospect of Mr Meacock acceding to it unless it covers even more detail … It is impossible to assess any possible date of his being able to return to work … until he himself decides to return. It is my opinion that he is not at present unfit to return to work apart from his obsession thinking about his perceived mistreatment by the Company and since after 3 years this is unlikely to change and indeed appears to be reinforced, I can see little prospect of him returning at all.”

The Trustees

27. The Trustees submit that they have no role in a decision to grant an incapacity pension under Rules 15 or 16 and that there thus are no grounds for a complaint against them.

CONCLUSIONS

28. Both Rule 15 and 16 (see paragraphs 22 and 23) refer to a Member who has retired with the consent of the Company. As there has been no consent from Abbey National there can be no criticism of the Trustees’ failure to award Mr Meacock an ill health pension. 

29. The situation Mr Meacock finds himself in is that he did not wish to apply for an ill health pension prior to the outcome of his appeal against dismissal and, having waited, he now finds himself considered a deferred member and unable to apply for an ill health pension. There is agreement between the parties that deferred members are not covered by Rules 15 and 16.

30. Abbey National argue that the onus was on Mr Meacock to apply if he wished to obtain a pension under the provisions of Rule 15 or 16 and that it would be impractical to attempt to proceed without his application. That argument seems to me to lack realism; it would be by no means unusual for an employer to suggest to an employee that a way ahead might be for the employee to retire with the employer’s consent. There is indeed some evidence that such a possibility was discussed with Mr Meacock. Abbey National have referred me to previous determinations and suggested that I have taken a different (and, in their view, inappropriate) approach in Mr Meacock’s case. I take the view that all cases fall to be decided on their own merits.
31. The case of Relaxion v Rhys-Harper, to which Mr Meacock has referred me, is a judgement of the House of Lords as to whether discriminatory acts done by an employer after termination of an employee's contract of employment came within the jurisdiction of an Employment Tribunal. The House of Lords held that once two persons entered into the relationship of employer and employee, the employee was intended to be protected against discrimination by the employer in respect of all the benefits arising from that relationship and thus that the Employment Tribunal did have jurisdiction. In the course of Lord Nicholl’s judgement, he referred to the disadvantages and absurdities which would arise if a benefit (say to have a reference)  were denied because the request came after rather than before the employment came to an end. I am not sure that the principle established by that judgement (which is about whether claims can be made to an Employment Tribunal) translates directly to support a proposition that a claim for ill health retirement can be made in circumstances where an employee’s contract of employment has been terminated for some other reason.

32. Abbey National have referred me to a previous determination as supporting a proposition that except where seriously ill or incapable of managing their own affairs, the onus is on Members to apply for a benefit. As stated above previous decisions by myself or a predecessor are not binding precedents and each case needs to be seen in the context of its own detailed facts.  A particular factor relating to Mr Meacock was a concern not to prejudice his appeal against the termination of his employment.
33. It is indeed the case that, in the determination to which Abbey National refer, I recounted that the Court, in University of Nottingham v Pensions Ombudsman [1999] 2 All ER 437, held that an employer is under no implied duty to advise an employee of the financial repercussions of choosing retirement options and that there is no implied duty of mutual trust and obligation in such circumstances. I then added that there may,  however,  be scope for a different view in circumstances where it is clear to the employer that the employee is seriously ill and incapable of managing his or her own affairs and, in particular, incapable of making an application for an IHER. I do not regard that as the only circumstance where such a different view may be taken.  Nor do I see the exception identified in Scally as being the only possible exception.  I note that although Lord Bridge, in giving the leading judgement of the House of Lords in Scally, recognised the distinction between what was necessary and what was reasonable, he found that implication of a term in the contract of employment was ‘necessary’ even though it could not be justified as necessary to give business efficacy to the contract of employment as a whole.  Although I mention this in view of the submission made to me I am not seeking to suggest that anything, other than the duty of good faith needs to be implied into Mr Meacock’s contract.  In Determination L00112, a key feature was that such knowledge as the employer had of the member having some health problems was not sufficient to lead the company to conclude that he was incapable of acting for himself.  Mr Meacock has not claimed that it was ill health which precluded him from so acting. 
34. That there may not be an obligation on an Employer or the Trustees of a pension scheme (the issue in the University of Nottingham case) does not mean there is anything to prevent retrospective consideration of whether an ill health pension should be granted. 
35. I can well understand that an employee who wishes to contest an employer’s view that he is incapable, by reason of ill health, of continuing in employment would be reluctant to apply for an ill health pension before such a contest had been resolved; there seems to be an inherent unfairness if, after he has lost that particular contest, he is then denied an ill health pension on the grounds that he should have applied earlier. My perception of the fairness (or otherwise) of the situation may not, of itself, be grounds for setting aside Abbey National’s decision but does not prevent me from forming or expressing an opinion.  It would be surprising if Abbey National wished to act in a way perceived to be unfair.
36. Looking at the Rules of the particular scheme, I see no requirement for an application from Mr Meacock.  Both Rule 15 and 16 provide that ‘In the event of a Member who retires from the Service with the consent of the Company by reason of total [or partial] incapacity then such Member shall … be paid a Pension’. Neither rule imposes any specific requirement on the Member to elect or apply for a pension, whereas other rules do provide for such an election by a Deferred member to receive a reduced pension on or after attaining age 50. Clearly, some form of application is required in that context. I note in passing that Rule 13(1) provides that a Member on attaining Normal Pension Age (NPA) shall be entitled to a pension. I do not believe that it is envisaged that a Member is required to apply for a pension at NPA or risk forfeiting it if no such application is made. No doubt it is administratively convenient to have a system triggered by an Application but if Abbey National wish to make this a requirement then the Rules of the Scheme need to be changed.
37. In order to qualify for an incapacity pension, the Member must have retired with Abbey National’s consent.
38. Rule 16(2) (which must also be read into Rule 15) provides that Abbey National must not give its consent without first obtaining medical evidence, a rule, I suggest, primarily designed to prevent abuse of the pension scheme by the Employer. I note Abbey National’s assertion that it would be impractical for them to consider a member for ill health retirement without that member’s co-operation because of the necessity of obtaining medical advice. But it ought not to be beyond the bounds of an Employer’s ability to obtain a member’s consent to such consideration. The key lies in understanding what might be preventing the member from applying.  In Mr Meacock’s case, this was his apprehension about prejudicing his appeal case.  It should not have been beyond the capability of Abbey National to have ascertained this and taken steps to alleviate his fears.
39. Clearly Mr Meacock’s dismissal was on the grounds of ill health. It was stated to be so. Retirement can come about as a result of dismissal. In Minter
, the judge commented that ‘the essence of a retirement with the consent of the employer is that the initiative to leave service comes from the employee and the employer (in effect) agrees to his premature release’. This obviously did not happen in Mr Meacock’s case.

40. Mr Justice Rimer in Minter indicated that there was, despite his view of the ‘essence of retirement’, limited scope for the employee to claim retirement where, as with Mr Meacock, it was the employer who brings the service agreement to a premature end but that, in any event, the requirement for consent by the employer would not be met as a person could not consent to his own act. I note, however, that the whole discussion about retirement with consent in Minter was obiter dicta, the judge dealing with the point only in case he was wrong in dismissing Mr Minter’s claim to be entitled to rely on a particular promise that had been given to him.

41. I note, too, that, in the case before me, Abbey National had positively encouraged Mr Meacock to explore the option of medical retirement with the implication that their own consent would be forthcoming, although this would, of course, under the rules of the scheme, have been dependent on a medical opinion being obtained. This was not a scenario which the Court in Minter had any reason to consider.  Surprisingly Abbey National now wish to argue that there was no implication, in their encouragement for Mr Meacock to apply for an ill health pension, that consent would be forthcoming.  That does come very close to breaching the Employers duty of good faith.
42. Nor, in my view, could a member of a pension scheme be expected to work out that, because the consent of the employer would be needed for him to retire with an incapacity pension, the initiative for such retirement needed to come from him, as the employee, and not from the employer.

43. Giving a purposive construction to the rules of the scheme, albeit recognising that this was not the method used by the Court in Minter, it seems to me that if the employer himself suggests and is agreeable to retirement on medical grounds then the fact that the employee did not, himself, initiate that step should not result in such a pension being denied on the grounds that an employer cannot consent to his own act.

44. I have already indicated sympathy with Mr Meacock’s argument that to apply for ill health retirement prior to his exhausting all appeal channels might have been seen to prejudice his case that his employment should not be terminated. I note that he submitted his application shortly after receiving the appeal decision in January 2003. Although Mr Meacock’s employment terminated on 15 November 2002, it was not beyond the bounds of possibility that the appeal might have gone in Mr Meacock’s favour and he would then have found himself reinstated.

45. In effect, the appeal decision reaffirmed Abbey National’s August 2002 letter. Had Mr Meacock applied for an ill health pension shortly after receiving the August 2002 letter, he would have been considered. The only reason he has not been considered for an ill health pension is because he waited to see what the outcome of his appeal would be, largely, I believe, in the hope that he would not lose his job. It cannot be just for him to be penalised for that.

46. I note Abbey National’s suggestion that Mr Meacock would not, in any event, have qualified for an ill health pension. They acknowledge that the medical reports they are relying upon to reach this conclusion were not commissioned for that purpose. I do not think that it would be appropriate for Abbey National to come to that conclusion without further medical evidence.  I see nothing in the remarks from the Judge in Derby District Telegraph to preclude Abbey National from considering whether such consent should be granted.  I am remitting the matter to them for a further decision to be made.  The only reservation I have about so doing is a concern as to whether the decision will be made in good faith.
47. In saying that, I do not accept Mr Meacock’s assertion that Abbey National have manoeuvred to prevent him receiving a pension. It does seem to me that, at the outset, they had in mind a reasonably amicable parting of the ways, based on Mr Meacock taking an ill health pension but were faced with his resisting such an approach. Possible the amity was lost as Abbey National sought to bring the matter to conclusion. In due course, this led to positions being defended and sight being lost, in a welter of legal argument, of giving a purposive interpretation to the pension scheme rules. I trust that the matter can now be genuinely considered afresh and that Abbey National will be mindful of its duty of good faith as an employer; a duty which can extend beyond the termination of the employment.  I do hope that I will not be faced at a later stage with a fresh complaint based on an allegation of a lack of good faith on the part of an Employer.  
DIRECTIONS

48. I now direct that, within three months of the date hereof, Abbey National shall consider whether they should have consented to Mr Meacock’s retirement on the grounds of either total or partial incapacity.

DAVID LAVERICK

Pensions Ombudsman

17 November 2006
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