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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr G Ferguson

Scheme
:
Scottish Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mr Ferguson complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Mr Ferguson complains that the sales representative did not give him information about the past added years (PAY) option.  Mr Ferguson also complains that the sales representative did not assess his attitude to risk or give him information about:

· The investment risk inherent in a money purchase arrangement,

· The various funds available,

· The charging structure of AVCs.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Ferguson is a member of the Teachers’ Pension Scheme.  He was a college lecturer.  On 17 August 1994 he met with a Prudential sales representative.  The sales representative completed a “personal financial review” form which Mr Ferguson countersigned.  Mr Ferguson’s priority was recorded as being to “boost retirement income”.  He was single and had been a member of the Scottish Teachers’ Pension Scheme for four years.  The sales representative recorded:

“George had recently undertaken free standing AVC with Legal and General but had not been aware of approved scheme with reduced charge structure.  George has now cancelled L&G plan and is currently negotiating a contribution refund.  George would like to join “in house” AVC facility to boost retirement income and [illegible words] at 9% [illegible words].  George has contacted L&G representative who is aware of George’s [illegible word] to benefit from “in house” approved scheme.  No other advice requested or received.”

5. Mr Ferguson signed an application form agreeing to pay AVCs to Prudential.  Mr Ferguson states that he signed the form after it was completed by the sales representative.  The form contained the question:

“Please indicate any other contributions or benefits by ticking the appropriate box(es).  Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for…Past Added Years?”

The box was not ticked.

The form contained an “Important Notice” stating:

“In joining the Scheme, applicants should understand and accept…that because the Facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the institutions with whom investments are made, and on interest rates at retirement; and that therefore the Department of Education and Science, Scottish Office, Department of Education Northern Ireland cannot guarantee that any particular level of benefit will be available at retirement.”

6.
Despite completing the application form, Mr Ferguson did not begin to pay AVCs to Prudential.  He continued to pay FSAVCs to Legal and General.

7.
On 27 January 1995 Mr Ferguson met with the sales representative again.  Mr Ferguson says that he does not understand why this meeting took place.  The sales representative again completed a “personal financial review” form, which was countersigned by Mr Ferguson.  Much of the form was marked “not disclosed”.  The sales representative recorded that Mr Ferguson required a low risk investment with capital growth, that he was single,  preferred to pay regular contributions and wanted to commit his investment for more than 10 years.  Mr Ferguson’s preferred retirement age was shown as 55.

8.
The sales representative recorded:

“Called on client to discuss TAVC.  Explained his current superannuation and that he could pay up to 9% to TAVC.  He is anxious to save for retirement and wishes to proceed at 9%.  Client knows he has to stop his personal pension and will now do this.  No other advice offered.  No other information divulged.  Life planner not used.  Not interested.”

9.
Mr Ferguson signed an application form containing the same “important notice” as the previous form.  The question about PAY was not answered.  Mr Ferguson selected the “With Profits” fund, which is considered by Prudential to be “relatively low risk”.  Mr Ferguson signed a declaration acknowledging that he had received “a separate document outlining the features, likely benefits and costs”.  Mr Ferguson has not retained this document.  Prudential says that the document supplied as part of its standard procedure at that time was an AVC booklet, which since January 1995 mentioned PAY on the first page.  The booklet explained the investment risks, charging structure and the various funds available.  Mr Ferguson cancelled his FSAVCs to Legal and General and commenced paying AVCs to Prudential.  Mr Ferguson says that he did not understand the difference between AVCs and FSAVCs when he took the decision to stop paying FSAVCs to Legal and General.  Mr Ferguson states that the sales representative made the fund choice for him and that the AVC booklet would have been meaningless to him.  He also says that his FSAVCs were cancelled as a result of advice from Legal and General and not Prudential.

10. Mr Ferguson does not dispute that he may have been provided with an explanatory booklet, but considers that the representatives should have verbally brought PAY to his attention and explained such things as the charging structure, the funds available and investment risk.  Mr Ferguson contends that there was no such discussion; he says he was simply given forms and he signed them.  Mr Ferguson states that he would have had difficulty in appreciating the information contained in the booklet, as he was not financially aware.

11. Mr Ferguson confirms that Prudential provided him with annual statements, which included warnings that the amount of the AVC fund depended on investment performance and the fund had to be used to provide a pension.  Mr Ferguson says it was that warning that prompted him to make his complaint.

12. Mr Ferguson states that “I paid little regard (regretfully) to information either given or sent at a later date as I believed I was dealing with financial experts (I am not) brought in to advise and assist members of the Union.”

13. Despite the statements in the financial review form which he signed, Mr Ferguson says his views on what level of risk he was prepared to countenance were not discussed.

PRUDENTIAL’S POSITION
14. Prudential considers that there was no regulatory requirement for its sales representative to tell Mr Ferguson about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

15. Prudential considers that Mr Ferguson’s decision to pay AVCs in 1995 was based on an interview that included analysis of his risk profile.  Prudential states that Mr Ferguson’s chosen fund accorded with that profile.

16. Prudential states that Mr Ferguson was provided with full written information about AVCs.

17. Prudential considers that, irrespective of whether the question about PAY in the application forms was answered or not, it would stimulate a discussion about PAY.

18. Prudential considers that Mr Ferguson would have been provided with a copy of its “ready reckoner”.  This is a chart showing the maximum AVC rate for a given age and length of service.  It includes a note stating that this maximum might have to be reduced if the client is already purchasing PAY.

19. Prudential considers that Mr Ferguson’s employers or trade union, if he belonged to one, would have told him about PAY.

20. Prudential considers PAY to be unsuited to a single person, as benefits for spouse and dependants are included in the costing, whether required or not.  Prudential also considers PAY to be unsuited to someone wanting to retire at age 55, as the benefits would be subject to reduction for early retirement.

CONCLUSIONS
21. I have seen no evidence to suggest that Mr Ferguson was supplied with a copy of the ready reckoner, which would probably have been used by the sales representative.  I am not persuaded that Mr Ferguson can be regarded as having learnt of PAY by that route.

22. The question about PAY in the application forms was not answered on either occasion.  I am therefore wary of concluding that Mr Ferguson was made aware of PAY by this route.

23. Prudential’s views on the suitability, or otherwise, of PAY do not excuse it from the duty to notify Mr Ferguson of the PAY option.  Prudential is not excused from this duty by the provision of a Scottish Teachers’ Pension Scheme booklet four years previously, or by supposed communications from employers and trade unions.

24. Mr Ferguson received ample written notice in the application forms of the investment risks involved.  It was not necessary for the sales representative orally to reiterate this.

25. Mr Ferguson does not dispute that he was provided with a booklet that set out the fund choices and charging structure.  The second personal financial review confirms Mr Ferguson’s attitude to risk and I note that this is reflected in his choice of investment fund.  

26. In 1994 Prudential’s booklet did not mention PAY.  However it did so from January 1995 onwards.  On the balance of probabilities, I consider that Mr Ferguson was supplied with information about PAY when he decided after the visit of the second representation to pay AVCs.

27. Mr Ferguson appears to have left everything to the sales representatives, including signing forms without reading them through and not reading the AVC booklet.  However, the fact that he acted in this way does not mean that the wording of the forms that he signed, or the contents of the booklet, can now be ignored.

28. It follows from the above that I do not uphold Mr Ferguson’s complaint.

DAVID LAVERICK

Pensions Ombudsman

10 January 2006
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