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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs E Parsons

	Scheme
	:
	Barclays Bank UK Retirement Fund (the Fund)

	Employer
	:
	Barclays Bank Plc (Barclays)


MATTERS FOR DETERMINATION 
1. Mrs Parsons complains that following the reconsideration of her application for an ill health early retirement pension, Barclays did not grant her request. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

INTRODUCTION
3. Mrs Parsons was employed by Barclays from 22 December 1969 to 2 November 1998 when her employment was terminated on the grounds of ill health.

4. In 1998, she applied for an ill health pension from the Fund. Barclays refused her application and she referred the matter to this office.

5. On 21 April 2004, my predecessor determined a complaint by Mrs Parsons (L00317). Mrs Parsons’ first application for an ill health retirement pension had failed because Barclays was not satisfied that she met the condition (as to the permanency of her ill health). 

6. Barclays initial decision not to grant Mrs Parsons an ill health early retirement pension was taken in the light of medical evidence from Dr K, Barclays’ former medical adviser. Dr K’s view was that Mrs Parsons incapacity was of a temporary (albeit longstanding) nature which led Barclays to take the view that Mrs Parsons could not satisfy the requirement of permanent incapacity and did not therefore qualify for the consideration of  an ill health early retirement pension.
7. However, Dr K had not taken into account a report by Dr E, a Consultant Physician. My predecessor therefore determined that Barclays consideration of Mrs Parsons’ application for ill health retirement was flawed, as it had not taken into consideration the report from Dr E.
8. My predecessor directed that Barclays should reconsider Mrs Parsons’ application for ill health early pension after consulting with its medical adviser (who should take account of the opinion from Dr E).

9. Before the reconsideration could take place, Dr K was replaced by AXA PPP as the Bank’s medical adviser. Mrs Parsons' case was then referred to Dr St, who was later replaced by Dr Si. 
RELEVANT PROVISIONS
10. At the time Mrs Parsons’ employment was terminated, the Fund was governed by the 37th and 38th Deeds of Variation dated 12 March 1997 and 7 October 1998 respectively.  Rule B8.1 attached to the 37th Deed of Variation (which rule was not amended by the 38th Deed of Variation) deals with benefits on early retirement due to ill health and provides: 

“If, after consulting its medical adviser, [Barclays] considers that an Active Member is unable to work (whether for his employer or any other employer) by reason of a physical or mental incapacity or infirmity or has thereby suffered a substantial loss of earning capacity and is likely permanently to remain so unable or suffering such loss, the [Barclays] may at its discretion direct the Trustees to grant such Active Member an ill health early retirement pension.” 

MATERIAL FACTS

11. Dr E’s report dated 19 August 1998 said:
“Thank you for asking me to see and examine Mrs. Parsons and prepare a Medical Report for use in her claim to an ill health retirement pension.

I saw her on the 18th August….Her main symptoms being generalised pains with headaches and a sensation of painful exhaustion in her leg muscles. 

Clinical examination was entirely unremarkable except for generalised 4/5 weakness but reflexes were intact and there was no specific neurological abnormality.

I understand that she has been extensively investigated at Good Hope Hospital and at the London Homeopathic Hospital where a diagnosis of chronic fatigue syndrome had been made, apparently together with hypoglycaemia. 

She says she is emotionally stable and is not depressed and this does appear to be the case. She had a similar episode which lasted a few months in 1987 when she took some amytriptyllinc but is reluctant to think that this made her any better although she did improve at that time.
She is clearly reluctant to take any medication and says that she tends to react strangely to all drugs. Nevertheless, I think there is a possibility that she might be improved by antidepressants, not specifically because she has depression but because medication which increases the amount of serotonin in the brain does lead to improvement in this condition in some people and it may also help her with the pain in her legs which tends to wake her early in the morning.
In conclusion, there seems absolutely no doubt that [Mrs Parsons] has a classical chronic fatigue syndrome and there is no reason to suspect any alternative underlying cause. Given the fact that she has been unable to work for four years [but it is now accepted that “four years” was wrong] because of this I can see no likely prospect of her returning to work in the future.”
12. On the 5 May 2004, Dr St wrote to Barclays stating,

“Thank you for referring this case to me for review. Thank you also for forwarding the report from Dr E who is a consultant physician and who wrote a report in August 1998.

It is quite clear from this report that Mrs Parsons suffers from chronic fatigue syndrome. At the time of writing this letter it was felt that there was no likely prospect of her returning to work in the future. However, the consultant also states that this lady had refused antidepressant medication. It needs to be stressed that the use of such medication is not to treat depression, but to modify the chemical balance of the brain and other aspects of her general health which can produce some benefit.

By definition, therefore, this lady had not fully exhausted all available treatment options and therefore the BMA doctors at the time , I believe, would have been justified in stating this lady did not have a permanent and substantial loss of earning capability.

We are therefore in a situation where at the time of writing the decision was correct, but of course matters have moved on since then and I do not have any information with regard to the current situation.

In summary, therefore, at the time of this lady’s dismissal she had not exhausted all treatment interventions available to her and therefore could not be considered to have a permanent or substantial loss of earnings capability.”
13. On 24 May 2004, Barclays wrote to Mrs Parsons’ representatives, Russell Jones and Walker saying that AXA PPP had looked at Mrs Parsons’ medical records and the report provided by Dr E. It stated, “Having considered the medical opinion I can advise that I do not believe that Mrs Parsons is entitled to an ill-health pension, as our medical advisor, believes that at the time of her dismissal she did not have a permanent or substantial loss of earning capability.”
14. On 21 September 2004, Dr E wrote to Mrs Parsons’ representative, stating,

“Thank you for your letter of 14 September requesting a further report on Mrs Parsons in light of the correspondence you have sent me which includes the opinion from Dr C J St dated 5 May 2004 and the opinion of the Pensions Ombudsman dated 21 April 2004.

I would like to state unequivocally that Mrs Parsons did not tell me that she would refuse to take antidepressant medication. What I actually said was that she is “clearly reluctant to take any medication and says that she tends to react strangely to all drugs”.

Given that the evidence for benefit from antidepressants in chronic fatigue syndrome is slight and equivocal I did not press Mrs Parsons to take antidepressants because her position seemed eminently reasonable.
….any patient with that experience would be well advised to avoid medication unless they had been assured that it was either essential to life or likely to lead to considerable benefit.
Mrs Parsons actually intimated to me that if I had felt that substantial benefit was likely then she would have considered taking an antidepressant.   

Dr St’s suggestion that she had not fully exhausted all available treatment options is, for practical purposes wrong. She had followed all reasonable advice and it would have been completely unreasonable to have expected her to take antidepressants under the circumstances.”

15. On 5 November 2004, Mrs Parsons wrote to Barclays invoking the Fund’s internal dispute resolution procedure (IDRP).  In particular she said that Dr St had not recognised that permanency only had to be “likely”.
16. On the 21 December 2004, Dr Si, who had replaced Dr St as Barclays’ new medical adviser , wrote to them stating,
“I have reviewed Mrs Parsons’ entire file.  

It appears that the main issue centres around the interpretation of the medical report from Dr E dated 19 August 1998 and in particular whether or not this demonstrated that she had exhausted all treatment options.

Accepted clinical practise both at that time and today indicates that antidepressant medication should be regarded as an adjunct to treatment for chronic fatigue syndrome rather than being regarded as the primary treatment per se. Accepted evidence based treatments for this condition, again both at that time and in current practise, consists of a graded exercise programme and/or cognitive behavioural therapy. I note that neither of these treatment options had been explored and I would normally expect this to have been undertaken before accepting a position that all reasonable treatment options had been explored to no beneficial effect. The decision of Mrs Parsons to decline antidepressant medication therefore becomes a secondary rather than primary concern in deciding whether all avenues had been appropriately explored.  
Having undertaken this review I do believe that the decision taken in 1998 was appropriate in the light of current medical practice at that time and the evidence gathered by Dr K in his role as chief medical adviser to Barclays.”      
17. On 25 January 2005, Barclays responded to Mrs Parsons' letter of 5 November 2004. It said, in compliance with my predecessor’s determination Dr E’s opinion was submitted to Barclays’ medical adviser, who reviewed all the medical evidence again and concluded that Dr E’s views did not affect medical opinion given to Barclays by its medical advisers as to the permanence of Mrs Parsons’ medical condition in 1998‑99. On this basis Barclays reconsidered Mrs Parsons’ application for ill health early retirement benefits but concluded that its position remained unchanged.

18. Barclays also stated, “Both the bank and Dr St are well aware of the ill-health criteria under the rules applicable at the relevant time” and the bank is fully aware of the meaning of the phrase “likely to be permanent”.
MRS PARSONS SUBMISSIONS  
Russell Jones and Walker acting on behalf of Mrs Parsons submits that
19. Barclays failed to properly implement the direction made by the Pensions Ombudsman in his determination of 21 April 2004.

20. Barclays states in its letter of 25 January 2005 that, “Both the bank and Dr St are well aware of the ill-health criteria under the rules applicable at the relevant time” and the bank is fully aware of the meaning of the phrase “likely to be permanent””. However, this assertion is not borne out by the content of Dr St’s report, as the word “likely” is not referred to in the report.
21. Dr St had misunderstood Dr E’s report. Dr E confirmed this in his further report dated 21 September 2004. Therefore, Dr St’s report of 5 May 2004 was based on a false premise.
22. It is significant that when Dr St’s misunderstanding was pointed out to Barclays it referred the matter back to its medical adviser for further review. This is an implicit acknowledgement by Barclays that Dr St’s report was based on a misunderstanding of evidence.
23. The following points arise as to Dr Si’s report. First, the “main issue” was not the interpretation of the medical report from Dr E dated 19 August 1998 and in particular whether or not this demonstrated that [Mrs Parsons] had exhausted all treatment options. Rather it was whether Mrs Parsons ;
23.1. was unable to work or had suffered a substantial loss of earning capacity by reason of physical or mental incapacity or infirmity; 

23.2. was likely to remain so unable or suffering such loss

24. Second, at the time of the 1998 decision neither Mrs Parsons’ medical advisers nor Dr K were aware that Mrs Parsons ought to have undertaken either a graduated exercise programme or cognitive behavioural therapy. Such a suggestion does not appear to have occurred to Dr St either.
25. Third, there is no evidence at the time of the 1998 decision that Mrs Parsons had refused advice to undertake either a graduated exercise programme or cognitive therapy.
26. The reasoning of each of the doctors relied on by Barclays is wholly different to that of the others. As each of the doctors’ views is based on different reasoning it was clearly irrational for Barclays to rely on them.  

27. If all Mrs Parsons has to show is that her condition was “likely” to be permanent then the fact that a certain form of treatment had not been fully explored would only disqualify her if it could be shown that such treatment  would have been likely to have resolved her condition. Dr E’s report states that there is a possibility that Mrs Parsons’ condition might be improved by antidepressants but that there is no likely prospect of her returning to work.

28. Neither Dr St nor Dr Si medically examined Mrs Parsons. Moreover, none of the doctors relied upon by Barclays appear to be specialists in ME.

BARCLAYS’ SUBMISSION
29. The substantive point that Dr St made, with reference to Dr E’s report is that a condition cannot be classified as permanent while there are possible avenues of treatment that remain unexplored. In his report of 19 August 1998, Dr E agreed with the view that Mrs Parsons’ medical condition could possibly be improved with the use of antidepressants. It follows that there is no substantive misunderstanding on the part of Dr St.
30. Although Dr St’s report does not contain any reference to the term “likely”, it is clear from the report that he is stating that Mrs Parsons’ medical condition was not permanent. In addition, Dr St had reviewed all the evidence including Dr E’s report and reached a conclusion that the earlier decision not to grant Mrs Parsons an ill health pension was justified. 
31. Dr Si had reviewed all the evidence, including Dr E’s report, and makes a similar point in his report that unless other forms of treatment are explored it is difficult to form a view that the condition is likely to be permanent. He regards graded exercise and cognitive behavioural therapy as treatments that should have been considered before concluding that Mrs Parsons' condition was permanent. A condition cannot be classified as permanent while treatment options remain outstanding. The nature of the treatment is not relevant. 
32. Barclays does not contend that Mrs Parsons must demonstrate that her medical condition is actually permanent. Barclays is fully aware of the meaning of the term “Likely to be permanent” and has applied the right test.

33. Barclays having received Mrs Parsons’ letter of 5 November 2004, voluntarily sought further advice in order to assure itself that the correct decision was being reached.

34. All of the doctors relied upon by Barclays have sufficient medical expertise, as consultant physicians and expertise in occupational health to comment on her medical condition and how it affects her ability to work. 
CONCLUSIONS

35. Understandably perhaps, the fact that this was a reconsideration of Mrs Parson’s application in response to a direction from my predecessor coloured the way it was dealt with.  The medical advice placed considerable emphasis on whether all avenues of treatment had been explored. 
36. It might be easiest to think of the necessary questions as:
· If all available treatment had been explored, but failed, would Mrs Parsons’ condition mean, on the balance of probabilities, that she was unable to work for Barclays or any other employer and was likely permanently to remain so, or that she had suffered a substantial loss of earning capacity and was likely permanently to suffer it? 

If it would not mean that, her application would fail, but otherwise:
· Was there a form of treatment available that if undertaken would make it significantly less probable that her condition would mean either of those things – so much less probable that without it being undertaken, it could not be said that either was the case?
In considering this second question it seems to me plainly to be relevant whether those having charge of Mrs Parsons’ care consider the treatment potentially helpful.  It would be one thing to decline the application on the grounds that Mrs Parsons had declined a recommended treatment, but quite another to decline it if the treatment was not recommended at all, or only weakly so.

37. It is unclear from Dr St’s and Dr Si’s reports that they were thinking along these lines.  They may have been, but each report is written as if the simple fact that treatment has not been undertaken disqualifies Mrs Parsons.
38. Further difficulty is caused by the fact that the reconsideration was initially undertaken as a review of what was done at the time (Dr St says that the BMA doctors’ original decision seems to have been right, and he has no further information).  That does not seem to me to be what my predecessor directed.  He directed a full reconsideration.  
39. Subsequently, possible treatment in the form of cognitive behaviour therapy was introduced, though not considered in the original decision (suggesting more than just a review).  But overall there is a lack of clarity about whether there was a full reconsideration or just a review of the original decision. 
40. For these reasons, I find the reconsideration of Mrs Parson’s application also to have been flawed, and I uphold her complaint.

DIRECTION
41. I direct Barclays with 56 days of the date of this Determination to reconsider Mrs Parsons’ application for ill health early retirement benefits and notify her of their decision.  The reconsideration is to be carried out by establishing her state of health as at the original application date, using evidence available at the time and such further evidence as has been or may be obtained since by either Mrs Parsons or Barclays.  My observations in paragraph 35 as to the relevance of potential treatment are also to be taken into account.  I strongly recommend that Barclays provide to their advisers a copy of this Determination and the text of the relevant definition.
TONY KING

Pensions Ombudsman

22 February 2008

- 1 -


