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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr C Bulford FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	The NHS Pension Scheme FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondents
	:
	NHS Business Services Authority, Pensions Division (NHS Pensions)
North Central London Strategic Health Authority (NCLSHA)


MATTERS FOR DETERMINATION 

1. Mr Bulford was made redundant on 7 May 1993. At that time, he was eligible for a pension and lump sum under the Scheme. His employer at the time failed to notify NHS Pensions of his entitlement and he received a redundancy payment instead. Mr Bulford later became re-employed by the NHS and his pension would have been subject to abatement. He seeks:
1.1. Confirmation that he will receive the current value of one month’s pension for the period 8 May to 7 June 1993, when he was not employed by the NHS;

1.2. Compensation from the successor authority to his former employer for the failure to notify NHS Pensions of his entitlement;

1.3. Determination of the value of his lump sum, payable on 11 July 1993;

1.4. Compound interest on such benefits as are payable at the rate quoted by the reference banks, in line with the Ombudsman’s usual directions for compensation;

1.5. Recognition that he was disadvantaged by not being given the appropriate information in 1993 and was, as a result, unable to form a balanced view of his career options. Mr Bulford submits that he might have chosen other career options, including part time work, had he received his benefits in 1993;
1.6. The value of his pension and lump sum as at 1 October 2002 (his 60th birthday).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
Background
3. Mr Bulford was employed by Bloomsbury and Islington Health Authority (a predecessor of the NCLSHA) until 7 May 1993, when he was made redundant.
4. NHS Pensions have confirmed that, at the time of his redundancy, Mr Bulford was entitled to benefits under The National Health Service (Compensation for Premature Retirement) Regulations 1981 (the 1981 Regulations) (see Appendix 1). It has estimated that the benefits payable in 1993 would have been:

Pension
£10,127.14 p.a.

Lump sum
£30,381.42

Based on reckonable service of 18 years and 70 days, including an enhancement of 9 years and 35 days, and an estimated pensionable salary of £44,535.00.
5. Mr Bulford re-joined the NHS in June 1993. The level of his salary on re-joining was such that his pension would have been abated under Regulation 40 of The National Health Service (Superannuation) Regulations 1980 (the 1980 Regulations) (see Appendix 1).
6. In May 2001, NHS Pensions wrote to Mr Bulford’s then employer, saying that, had it been notified (on form SD55) in 1993 that he was leaving through redundancy, its computer system would have recognised that there was an entitlement to compensation benefits. It gave an estimate of the benefits which would have been payable in 1993 and went on to say that there was no scope for a member to forego their entitlement under the Scheme. NHS Pensions wrote to Mr Bulford with the same information on 20 August 2001. NHS Pensions have explained that Mr Bulford’s employer had entered the code for voluntary resignation (01) on the notification form in 1993; not the code for redundancy (03).
7. Camden & Islington Health Authority (a successor to Bloomsbury and Islington Health Authority) wrote to Mr Bulford on 9 October 2001 saying that it was still discussing his case with NHS Pensions.

8. On 28 December 2001, Camden & Islington Health Authority wrote to Mr Bulford:

“… following further discussions with … [NHS Pensions], we are now in a position to proceed further.
To summarise the relevant facts, you left the Health Authority on 7 May 1993 for reasons of redundancy. In view of your age at the time, you were entitled to receive an early retirement sum and pension payments from [NHS Pensions], which you did not receive. However, you did receive a larger redundancy sum from the Health Authority than the one to which you were entitled, because your early retirement lump sum entitlement had not been recognised.

What we have been trying to do is to unravel this with the minimum of bureaucracy, so that you receive the benefits to which you are entitled and there is no adverse effect on state funds. We have therefore entered into discussions with [NHS Pensions] about the prospect of deducting the overpaid redundancy figure from the lump sum retiring allowance to which you are entitled. [NHS Pensions] has now agreed to this approach but we require written agreement from you.

I should be grateful to receive your written agreement. Once I have received this, I will arrange for … to forward your AW8 onto you, to enable you to apply for your early retirement allowance …”

9. Following receipt of this letter, Mr Bulford asked for further clarification. Specifically, under which regulation was NHS Pensions agreeing to off-setting his redundancy payment and what interest would be paid on his lump sum.
10. Although only Scheme members are entitled to Scheme compensation benefits, all employees prematurely retired are entitled to be considered for a Whitley Redundancy Payment, i.e. a payment calculated in accordance with the General Whitley Council Handbook which contains the terms and conditions of NHS employment. A Whitley Redundancy Payment is made by the NHS employer. The General Whitley Council Handbook stipulates that any redundancy payment must be reduced if the enhancement to service provided by the Scheme exceeds six years and 243 days. NHS Pensions will normally advise the employer of cases where a reduction of the redundancy payment is necessary.
11. Following further correspondence with NHS Pensions and the NCLSHA, Mr Bulford made a complaint under the Scheme’s Internal Dispute Resolution (IDR) procedure (via his professional body, the FDA). The FDA acknowledged that Mr Bulford’s redundancy payment would have been reduced, had he received his entitlement under the 1981 Regulations. It calculated that the outstanding sum due was £20,401.06, i.e. £30,381.42 less the amount by which Mr Bulford’s redundancy would have been reduced (£9,980.36). The FDA also calculated that Mr Bulford would have been due one month’s pension (£843.93) for the period before he re-joined the NHS. It suggested that the appropriate rate of interest was that used in Pensions Ombudsman determinations; namely, compound interest at the rate quoted by the reference banks.
12. The FDA’s IDR application on behalf of Mr Bulford was acknowledged by NHS Pensions, which said it expected to be able to respond by December 2002. However, shortly after receiving the FDA’s application, NHS Pensions was also approached by the NCLSHA. It did not, therefore, respond to the IDR application, having assumed that the NCLSHA were negotiating a settlement with Mr Bulford. In response to a reminder from the FDA, NHS Pensions apologised for not having responded and went on to say that it had decided not to deal with Mr Bulford’s case under IDR because it felt that his dispute was with his employer. It did, however, say that, if the FDA or Mr Bulford disagreed with this, it would treat its response as a stage one decision, which would allow Mr Bulford to ask for a review. NHS Pensions said:
“The Agency remains hopeful that discussions between Mr Bulford and his employer will lead to a satisfactory resolution … Outside of the IDR Procedures the Agency remains available to assist with information and guidance on the operation of the NHS Pension Scheme if you need it. I think it is however important to clarify at this stage that the Agency rejects any suggestion of maladministration on its part. Its efforts to assist should not be misinterpreted as an admission of any liability on its part.

…

The Agency is charged with maintaining the pension records of staff working in the NHS … and with paying benefits in accordance with the provisions of the regulations … In order for the Agency to function properly the employer deals with pension issues at a local level … arranging for the completion of the necessary application forms to claim benefits when they become due.
Before the Agency can pay any benefit the member and the employer must jointly complete the appropriate application form. The employer, not the Agency, holds all stocks of application forms …

When Mr Bulford was made redundant in 1993 the Agency were unaware of this. All we were advised was that he had left NHS employment. No application for benefits was received and there was no other indication that he had been made redundant. It was not until 2001 … that there was any mention of his being made redundant. The Agency immediately advised the Trust that it would recognise an application, if one were made. That remains the Agency’s position.

… The Agency has said it will process any application for benefit as soon as one is received but cannot act without one.

A possible consideration for the Authority is that the early payment and enhancement costs associated with Scheme redundancy benefits are met by the employer, not the Scheme, and the Agency will recharge the extra costs back to them. I understand that the employer made a local redundancy payment to Mr Bulford in 1993 that would not have been made … The Authority will need to decide how it wishes to address this.”
13. The FDA sought a stage two review on Mr Bulford’s behalf. NHS Pensions upheld its earlier decision on the grounds that it had not received notification of Mr Bulford’s redundancy in 1993. It also said that it had been approached by Camden & Islington Health Authority in November 2001 with a number of proposals aimed at addressing the fact that Mr Bulford had received more by way of redundancy payment than he would otherwise have done. NHS Pensions confirmed that it had agreed to one of the proposals and notified Camden & Islington Health Authority of this in December 2001. It said that it had taken no further action after this, believing that it was the responsibility of Mr Bulford’s employer to follow up the matter with him and to forward a completed application form for the payment of his benefits. NHS Pensions said that it had no authority to complete an application form, nor to put benefits into payment without such a form. It also said that the employer must confirm the arrangements for repaying the costs of early payment and enhancement.
14. The FDA approached the NCLSHA on Mr Bulford’s behalf on 2 December 2003. Their letter was acknowledged on 5 December 2003. In February 2004, the NCLSHA asked the FDA if it could provide copies of certain letters because, following accommodation moves, it did not have its files to hand.

15. NHS Pensions wrote to the NCLSHA on 28 May 2004 with details of the estimated benefits Mr Bulford would have received in 1993. It said:

“The pension enhancement included in the above is £5,063.57. The lump sum enhancement included in the above is £15,190.71.

The reduction to the redundancy pay would be 72.96% leaving 27.16% payable.

There is no scope under the NHS Compensation Regulations (1981) for a member to forego their entitlement to redundancy benefits, if they fulfil the criteria at age 50 and have 5 years, which Mr Bulford did. Mr Bulford would still be eligible to be re-employed and be pensionable in the NHS. His pension would be subject to abatement (reduction) to age 60. If his pension plus pensionable pay in re-employment exceeded his pre-retirement earnings estimated to be £45,496.00, his pension would be reduced accordingly.

The capitalised cost to the trust taking into account the figures above would be £148,600.59 as a one off lump sum, or £35,812.74, 5 yearly instalments.

It was later agreed … that it would be an option to deduct the overpaid redundancy pay from the lump sum retiring allowance and offset this against the capitalised cost. This is of course subject to written agreement by Mr Bulford.

…

… regarding the interest you may have to pay, a calculation was made in December 2002. This took into account the lump sum retiring allowance (less redundancy overpayment of £9,980.36 – to be offset) and pension benefits of £843.93 that should be paid for the period 7 May 1993 to 7 June 1993. Interest calculated to be approximately £15,754.02.”

16. On 2 November 2004, the NCLSHA wrote to the FDA:
“Following our correspondence over the previous months, the SHA has given very careful consideration to [Mr Bulford’s] claim that he did not receive the correct monies due to him at the termination of his employment in May 1993 … I understand that any claim put forward by Mr Bulford to the Pensions Ombudsman or the High Court would be considered out of time. This is because the claim has not been presented within the relevant time from which the claim arises. I understand such time began to run from the Spring of 1993 when Mr Bulford was made redundant in circumstances where it appears that his dismissal was not coded as a redundancy with the Pensions Agency.

Given the SHA’s financial accountability for public monies it has to take into account the facts above. In those circumstances the SHA considers that it would be inappropriate to make any payment to Mr Bulford.”
17. On 26 November 2004, NHS Pensions wrote to the NCLSHA saying that there were no time limits under the 1981 regulations and, if Mr Bulford put forward a claim, it would have to consider it. Following further representation by the FDA, the NCLSHA said that it did not agree with NHS Pensions’ view.

18. Mr Bulford was made redundant for a second time in May 2006 and is in receipt of retirement benefits based on the whole of his Scheme service, together with a slight enhancement. Under normal circumstances, a comparison is carried out to establish whether the member is better off combining the two periods of service or keeping them separate. This has not, so far, been done for Mr Bulford. Some account also has to be taken of any service awarded as an enhancement when the reason for leaving re-employment is again redundancy. NHS Pensions have commented that, had Mr Bulford received his benefits for his first redundancy in 1993, less service would have been used to calculate the benefits it has already put into payment in 2006, in order that no period was counted twice.
SUBMISSIONS

The NCLSHA

19. The NCLSHA submit:

19.1. It is accepted that, at the date Mr Bulford’s employment ceased in 1993, he had more than five years’ service in the Scheme.

19.2. It is accepted that Mr Bulford’s employment ceased by reason of redundancy.

19.3. Mr Bulford was re-employed in the NHS from 8 June 1993. It is accepted that Regulation 40 of the Abatement Regulations applied.

19.4. Mr Bulford is “out of time” in bringing his case to the Ombudsman.

19.5. It does not accept that it has an obligation to make a formal request to NHS Pensions in respect of Mr Bulford’s claim. NHS Pensions have taken an inconsistent approach, having rejected Mr Bulford’s claim under the IDR procedure.

NHS Pensions

20. NHS Pensions submit:

20.1. It was not responsible for identifying his potential entitlement to a pension and lump sum in 1993. It is the responsibility of the NHS employer to notify it of the reason for a member leaving.
20.2. It was unable to provide him with benefits without his employer’s express agreement. In cases such as this, it requires an NHS employer to confirm what arrangements it intends to make in order to repay the costs of any enhancement.
20.3. The NHS employer meets the cost of redundancy pension benefits.

20.4. Scheme literature explains to members the various Scheme provisions. Mr Bulford should have received a copy of the members’ guide to the Scheme when he first commenced NHS employment. (See Appendix 2)

20.5. Interest falls to be calculated under Regulation T8 of The National Health Service (Pensions Scheme and Compensation for Premature Retirement) Amendment Regulations 2000. Interest would normally be paid by the Scheme.
TIME LIMITS

21. Mr Bulford’s application has been accepted for investigation under Regulation 5(2) of The Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996. Whilst the Regulations provide that the Ombudsman shall not investigate a complaint if the act or omission complained about occurred more than three years before the complaint is brought, Regulation 5(2) provides for the time to begin to run from the date on which the complainant knew or ought reasonably to have known of its occurrence.
22. It is accepted that the act or omission, which is the subject of Mr Bulford’s complaint, occurred more than three years before he applied to me. However, he was not aware of the act or omission until 2001, when his subsequent employer made enquiries about his pension and lump sum, and it has therefore been decided that his complaint has been brought to my office within time and should be investigated.

CONCLUSIONS

23. It is a matter of agreement between the parties that Mr Bulford was entitled to benefits under Regulation 8(1)(vi) of the 1980 Regulations in May 1993. I am not persuaded that NHS Pensions can be held responsible for the failure to pay Mr Bulford his benefits at this time. It cannot know the reason for a member leaving the Scheme unless it is notified by the member’s employer, and has no responsibility to itself investigate the circumstances.
24. Since Regulation 8(1)(vi) gives Mr Bulford entitlement to benefits, with no claim necessary, it is not appropriate to proceed as if that entitlement does not or did not exist. I am not persuaded by the argument that, because there are time limits for bringing cases to me or to the courts, a member loses an entitlement to benefits if they are not paid within a certain period of time. Particularly when the failure to pay the benefits on time is not attributable to the member. There is no such forfeiture clause within the Regulations governing the Scheme. In any event, it would be open to me to award compensation equivalent to any entitlement which might have been so lost.
25. NHS Pensions have argued that it cannot put the benefits into payment without a form from the member’s employer. I have some sympathy with its argument that it is necessary to know how the employer is intending to pay for its share of those benefits. However, as I have said, Mr Bulford is entitled to the benefits. I am not persuaded that he can be denied those benefits for what amounts to internal accountancy between the Scheme administrator and the employer. Nor do I see the fact that the NCLSHA (or its predecessors) overpaid the redundancy lump sum as sufficient reason to refuse Mr Bulford his benefits. It may well have been preferable for the NCLSHA to secure Mr Bulford’s agreement to offset the excess redundancy payment against his pension lump sum but it was not appropriate for payment to be refused on this basis. They are two separate issues and the means of recovery of any overpaid redundancy payment is secondary to ensuring Mr Bulford receives his correct entitlement to benefits.
26. The situation has been made more complicated by the fact that Mr Bulford has been made redundant for a second time and has received benefits based on the whole of his service (plus an enhancement). Unfortunately, no account has been taken so far of the fact that Mr Bulford should have received benefits in 1993. It will be necessary for NHS Pensions to recalculate Mr Bulford’s benefits on the basis that he received his 1993 benefits and undertake the usual comparison between keeping the benefits separate and combining service. If it transpires, in the course of this recalculation exercise, that Mr Bulford would have received less in 2006, I see no problem with offsetting this against the amounts he is due from 1993.

27. NHS Pensions have suggested that any interest due on the payments from 1993 should be calculated by reference to Regulations T8. I consider this entirely appropriate. 
28. In view of the fact that I do not find the source of funding for these benefits sufficient reason to refuse to pay them, I shall be directing NHS Pensions to undertake the necessary calculations and to put the benefits into payment. It will be a matter for NHS Pensions and the NCLSHA (or its successor) whether any virement of funds between the bodies is appropriate. As I have said, it is appropriate that any excess benefit paid in 2006 should be offset against the amounts due from 1993. In the circumstances, whilst I have indicated that recovery of any overpaid redundancy payment is a secondary issue, I direct below that Mr Bulford agrees that any overpayment is offset, in order to ensure future recovery complications are avoided.
29. I also consider that the approach taken by the NCLSHA to be unreasonable and one which will have caused Mr Bulford unnecessary distress and inconvenience. I therefore direct payment of a modest sum in recognition of this.
DIRECTIONS

30. I direct that, within 28 days of the date hereof, NHS Pensions shall recalculate Mr Bulford’s benefits to give effect to his 1993 entitlement. Such benefits that are due to him, together with the appropriate interest calculated by reference to Regulation T8, are to be put into payment with immediate effect. Within the 28 day period, Mr Bulford shall write to NHS Pensions and NHS London (NCLSHA’s successor) confirming that he agrees to the offset of the redundancy overpayment against such benefits as become due to him.
31. I also direct that, within 28 days of the date hereof, the NCLSHA (or its successor) shall pay to Mr Bulford the sum of £300 in recognition of the distress and inconvenience he has suffered.
CHARLIE GORDON

Deputy Pensions Ombudsman

4 May 2007
APPENDIX 1

SCHEME REGULATIONS
The National Health Service (Superannuation) Regulations 1980 (SI1980/362) (as amended) 

32. Regulation 8 provided:

“(1)
On ceasing to be an officer, a person shall be entitled to receive from the Secretary of State –

(a) an annual pension if –

…

(vi) he has attained the age of 50 years and completed 5 years’ service and the conditions prescribed in paragraph (7) are applicable in his case …

(b) a lump sum retiring allowance if he satisfies the requirements of sub-paragraph (a) of this paragraph …”
(7)
For the purposes of paragraph (1)(a)(vi) the prescribed conditions are that the Secretary of State has certified that the officer’s retirement is by reason of redundancy or is in the interests of the efficiency of the service in which he is employed.”

33. Regulation 40 provided:

“(1)
Where a person who has become entitled to a pension –

(a) continues in or enters the employment of an employing authority as defined in regulation 3 … or

(b) continues in or enters any other employment in which he participates in the benefits provided under these regulations …

he shall forthwith give notice … and, until he attains the age of 70 years, such pension shall be liable to reduction under this regulation …”

The National Health Service (Compensation for Premature Retirement) Regulations 1981 (SI1981/1263) (as amended)

34. Regulation 3(1) provides:
“… these regulations shall apply to a person who ceases to hold an employment with an employing authority on or after 29th October 1976 and who is entitled to benefits in accordance with regulation 8(1)(a)(vi) or regulation 8(5) (officer’s pension and retiring allowance) of the superannuation regulations”
35. Regulation 4 provides:

“(1)
Subject to the provisions of these regulations an entitled officer shall be entitled with effect from the material date to receive from the Secretary of State compensation in accordance with paragraphs (2) and (3).

(2) Where an entitled officer becomes entitled under the superannuation regulations to receive a retiring allowance in relation to the cessation of such an employment as is referred to in regulation 3(1) he shall be entitled to receive lump sum compensation equal to the amount by which that allowance would be increased in accordance with those regulations if a period equal to the period by which he is credited under regulation 5 were added to his reckonable service.

(3) An entitled officer shall be entitled to receive compensation consisting of an annual allowance at a rate equal to the rate by which his pension under the superannuation regulations would be increased in accordance with those regulations if a period equal to the period with which he is credited under regulation 5 were added to his reckonable service.”
36. Regulation 5 provides:

 “(1)
…

(2)
For the purposes of calculating the amount of the annual compensation payable under regulation 4 there shall be credited to the entitled officer who becomes entitled to a pension under the superannuation regulations on or after 4th November 1980 an additional period of service calculated as follows -

(a)
where the entitled officer’s reckonable service together with any relevant optant service is not less than 5 years and not more than 10 years there shall be credited to him an additional period of service equal to the aggregate of his reckonable service and his relevant optant service;


(b)
…


Provided that the total of an entitled officer’s reckonable service and any additional period of service credited to him shall not exceed 40 years or the amount of service he would have been able to reckon had he remained in employment until retirement age, whichever period is less.

…

(6)
Where an entitled officer has received a redundancy payment under the Employment Protection (Consolidation) Act 1978 or a corresponding payment under the arrangements of the Whitley Councils for the Health Services of Great Britain in respect of the cessation of his employment referred to in regulation 3(1), and that payment had not been reduced to take account of any additional period of service the entitled officer may have been credited with, notwithstanding paragraphs (1) and (2), any additional period of service shall not exceed 6 years and 243 days.

…”

37. Regulation 9 provides:

“Where an entitled officer, who is in receipt of an annual allowance under regulation 4, enters such employment as is referred to in regulation 40 (reduction of pension in certain cases) of the superannuation regulations the annual rate of that allowance together with any pension payable under the superannuation regulations shall not exceed the rate at which the compensation would have been paid if the aggregate of the allowance and pension had been a pension liable to reduction under the said regulation 40.”
The National Health Service (Pensions Scheme and Compensation for Premature Retirement) Amendment Regulations 2000 (SI2000/605)
38. Regulation T8 was inserted by the 2000 Amendment Regulations and provides:

“(1)
Subject to paragraph (2) below, where the whole or any part of a qualifying payment under these Regulations is not paid by the end of the period of one month beginning with the due date, the Secretary of State shall pay interest, calculated in accordance with paragraph (3) below, on the unpaid amount to the person to whom the qualifying payment should have been made.

(2)
Interest under paragraph (1) above shall not be payable where the Secretary of State is satisfied that the qualifying payment was not made on the due date by reason of some act or omission on the part of the member or other recipient of the qualifying payment.

(3)
The interest referred to in paragraph (1) above shall be calculated at the base rate on a day to day basis from the due date to the date of payment, and shall be compounded with three-monthly rests.

(4)
In this regulation –

“base rate” means the rate for the time being quoted by the reference banks as applicable to sterling deposits or, where there is for the time being more than one such rate, the rate which, when the base rate quoted by each reference bank is ranked in a descending sequence, id the first in the sequence;

“due date” means …

“qualifying payment” means any amount payable by way of a pension or lump sum … under these Regulations;


“reference banks” means the four largest institutions …”

APPENDIX 2

“NHS Pension Scheme Your Guide”

39. Page 12 of the 1993 version of the members’ guide contained the following information:

“What if I am made redundant?
If you are made redundant or forced to retire early (for example following a reorganisation), we can pay you a pension for life and a lump sum, provided:

· you are age 50 or over, and

· you have at least 5 years’ membership.

How much will I get?
These benefits are worked out in the same way as normal retirement benefits. But your membership will be increased to improve the pension you get. These increases are:

If you have up to 10 years’ membership
Your membership will be doubled, subject to the maximum you could have had by age 65.

If you have 10 or more years’ membership
Your membership will be increased by 10 years, subject to the maximum you could have had by age 65.

…

Total membership cannot be increased to more than 40 years.”
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