Q00183


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M E Mullen

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Mullen complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Mullen states that the sales representative told her that paying AVCs to Prudential was a better option than purchasing past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Mullen is a member of the Teachers’ Pension Scheme.  On 23 June 1997 a Prudential sales representative made an AVC presentation at Mrs Mullen’s school.  Mrs Mullen had joined the Teachers’ Pension Scheme at age 35 and was interested in increasing her pension.  Mrs Mullen arranged to meet the sales representative and discuss the matter further.

5. On 1 July 1997 Mrs Mullen met with the sales representative.  Mrs Mullen says that he explained that PAY was available, but that he advised against it, saying that it was expensive and AVCs would be better suited to Mrs Mullen’s needs.  On 14 July 1997, following the meeting, the sales representative sent Mrs Mullen illustrations of projected benefits, based on contribution rates of 6.10% and 9% of salary.  These contained the following warnings:

“These figures are only examples and are not guaranteed – they are not minimum or maximum amounts.  What you will get back depends on how your investments grow.

You could get back more or less than this.

All insurance companies use the same rates of growth for illustrations but their charges vary.  They also use the same rates to illustrate how funds may be converted into pension income.

Do not forget that inflation would reduce what you could buy in the future with the amounts shown.

Your pension income will depend on how your investments grow and interest rates at the time you retire.”

6. Mrs Mullen decided to pay AVCs at the maximum rate of 9% of salary.  She did not ask the administrator of the Teachers’ Pension Scheme for information about PAY or a PAY quotation.  On 28 July 1997 she met with the sales representative again and signed an application form containing the following declarations:

“Because Prudential has not completed a Personal Financial Review, I understand they are unable to give best advice.  Any advice given will relate only to the payment of additional voluntary contributions.”

“I have been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Added Years” option.”

7. Prudential issued annual statements to Mrs Mullen, containing a warning that the AVC pension was dependent on investment performance.  In 2004 the format of the annual statement changed to include an estimated pension in addition to the fund value.  Following receipt of her annual statement, Mrs Mullen complained to Prudential that her projected AVC pension was now £1,300 per annum, whereas the 1997 illustrations had indicated £2,110 per annum at the lowest growth rate used.  Mrs Mullen obtained information about PAY from the administrator of the Teachers’ Pension Scheme and from this she estimated that had her AVCs been used to purchase PAY, she would have accrued a pension of £2,063 per annum.  Mrs Mullen considered that the sales representative had represented AVCs as superior to PAY and she had lost money as a result.

8. The sales representative states that he suggested a personal financial review, but Mrs Mullen only wanted to discuss her pension.  He asserts that he discussed PAY with Mrs Mullen “in depth”.  He says that Mrs Mullen considered her husband’s pension to be adequate and did not want to purchase additional spouse’s pension, which is a mandatory element of PAY.  The sales representative states that the illustrations showed a better return from AVCs than PAY and this convinced Mrs Mullen that AVCs were the preferable route.
PRUDENTIAL’S POSITION

9. Prudential considers that Mrs Mullen was made aware of PAY and that the sales representative did not tell her that PAY was expensive.  Prudential states that PAY is expensive and AVCs are “an attractive cheaper option.”  Prudential considers that PAY would not have been Mrs Mullen’s preferred choice, as she would have had to pay for a spouse’s pension which she did not want.

10. Prudential considers that Mrs Mullen’s complaint is based on hindsight and is driven by poor investment returns.  Prudential states that the sales representative did not offer any advice on PAY; he merely provided an explanation of that option.  Prudential considers that the warnings in the illustrations about investment performance would correct any impression that may have been given to Mrs Mullen that AVCs were superior to PAY.

CONCLUSIONS
11. Mrs Mullen was made aware that the PAY option existed.  It appears to me that the sales representative compared the likely benefits available from AVCs and PAY, although it is unclear how he did this accurately in the absence of a PAY quotation for Mrs Mullen.  The sales representative went beyond what he was trained and authorised by Prudential to do.  He has confirmed that following an in depth discussion with Mrs Mullen, she formed the impression that AVCs would give a better return than PAY.  The sales representative apparently did nothing to reinforce the warnings given in the illustrations.  His actions constituted maladministration, causing Mrs Mullen an injustice in that she made a choice based on a comparison that had been improperly carried out.

12. It may be that PAY is not suited to Mrs Mullen’s needs as it provides for a spouse’s pension which she did not want.  However, Mrs Mullen’s original decision to pay AVCs to Prudential was influenced by an act of maladministration.  My directions are aimed at allowing Mrs Mullen now to make the kind of unbiased and properly informed choice she should previously have had.

DIRECTIONS

13. Within 56 days of the date of this Determination, Capita Pensions Administration Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Mullen and Prudential of:

(a) the past added years Mrs Mullen would have purchased based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme, assuming that the Teachers’ Pension Scheme regulations allow this and

(b) the lump sum required to purchase those past added years.

Within 56 days of the date of this Determination Prudential will notify Mrs Mullen of the current value of her AVC fund.

Subject to Mrs Mullen notifying both Capita Pensions Administration Limited and Prudential within 56 days of her receiving the last of the above notifications of a decision that she wishes to purchase the quoted past added years,

· Prudential, on receiving Mrs Mullen’s notification that she wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and her assignment of her interest in the AVC fund and pension to Prudential, will within 28 days pay the notified lump sum cost to Capita Pensions Administration Limited.

· On receiving payment from Prudential, Capita Pensions Administration Limited will arrange for Mrs Mullen to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme.

DAVID LAVERICK

Pensions Ombudsman

6 March 2006
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