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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr I Blackburn

Scheme
:
The BOC Pension Scheme

Respondent
:
BOC Pension Scheme Trustees Limited (the Trustee)

MATTERS FOR DETERMINATION 

1. Mr Blackburn has complained that the Trustee came to a perverse decision in considering his application for an ill health retirement pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. The Appendix to this determination sets out relevant extracts from the Trust Deed and rules.

MATERIAL FACTS

4. Mr Blackburn was a HGV driver for BOC Limited (BOC). He began to experience lower back pain in 1999. Subsequent MRI scans revealed disc damage at the L.4/5 and L.5/S.1 levels, together with disc damage in the cervical spine.

5. In February 2002, Mr Blackburn was seen by a Consultant Orthopaedic Surgeon, Mr Markham. Mr Markham reported,

“Mr Blackburn has been involved in heavy arduous employment since at least 1978 … he has also been involved in physical contact sports over the years and has been very fit.

At the age of forty-three/forty-four he began to become aware of pain in his neck and low back …

There is no evidence whatsoever that the degenerative changes in his cervical spine or lumbar spine were caused by the activities which he undertook between 1978 and 1999. Indeed, I am unaware of any specific scientific evidence that the type of work in which he was engaged engenders degenerative disease. There are many people who involve themselves in very arduous work and who never develop degenerative disease. On the contrary, there are people who do not undertake such employment who develop severe degenerative spinal arthritis. I do not, therefore, feel that there is any causal relationship between the pathology in the cervical and lumbar spines underlying Mr Blackburn’s symptoms and his employment over a prolonged period.

There can be no doubt that the nature of Mr Blackburn’s employment accelerated the onset of symptoms associated with the underlying cervical and lumbar spondylosis subsequently found on MRI scans … Symptoms of the severity which developed in 1999 would not, under alternative circumstances, have developed until Mr Blackburn was approximately fifty years of age … I consider that the nature of Mr Blackburn’s work from 1978 onwards advanced the onset of symptoms associated with spinal arthritis by a factor of approximately five years. Had he been undertaking alternative employment, symptoms would have developed at about that time but would have been modest and would have been relatively slow in their progression, perhaps taking a further two to three years before reaching the level which became so intrusive as to cause Mr Blackburn to be absent from work and seek lighter employment.”

6. Mr Blackburn was also seen by a Consultant Rheumatologist, Dr Bowden, in November 2003. Dr Bowden concluded,

“Mr Blackburn has got cervical and lumbar spine spondylosis. I think the degree of spondylosis is in keeping with a man of 48. Acceleration of spondylosis has not really described (sic) with weight bearing activities but certainly mechanical low back pain has with lifting and rotatory movements in objects beyond 15 kgs. However, this doesn’t necessarily lead to any degenerative change and more likely the origin, particularly of his cervical spondylosis, would be his rugby days, particularly as a second row prop forward.

Heavy lifting can be associated with accelerated OA of the shoulders, in particular acromioclavicular joints and excessive loading of the lower limb due either to obesity or lifting can accelerate hip and knee osteoarthritis. This doesn’t seen to be a problem in this gentleman’s case.

What he does have is marked paraspinal muscle spasm, periodic referred pain into the hands. He does get regular frontal headaches … I think this is more likely to be due to referred pain from the cervical spine …

As regards return to work for Mr Blackburn, clearly there’s a marked element of paraspinal muscle spasm and at present any lifting beyond 15 kgs, particularly away from the body, if for example in awkward lifting situations, is likely to lead to sudden episodes of back pain and muscle spasm, although won’t affect the course of his lumbar or cervical spondylosis. I would suggest at present that he doesn’t have any lifting duties. Driving would be reasonable and won’t be contra-indicated … I feel with appropriate therapy over a period of 2-3 months he should be able to go back to some of his delivery duties although not lifting cylinders up to 400 lbs unaided. I don’t think in the long term that Mr Blackburn will have any significant disability from his degenerative disease in the cervical and lumbar spine.”

7. BOC submitted a ‘Request for Consideration of Medical Pension’ to the Trustee on 2 June 2004, with Mr Blackburn’s consent.

8. The Trustee referred Mr Blackburn’s case to their medical advisers, BMI Health Services (BMI). A Dr Sheard wrote to the Trustee on 16 June 2004,

“… On this occasion I have reviewed the referring letter, medical severance report and note that Mr Blackburn has failed to respond to physiotherapy … I also paid particular attention to a consultant rheumatologist report following a consultation on 04 November 2003.

… The medical evidence provided demonstrates that Mr Blackburn has developed increasing problems with musculo-skeletal pain in his neck and back. The specialist advises physiotherapy and pain management treatments. It does appear that physiotherapy has been tried without benefit but it is less clear whether this gentleman has had the energetic pain management suggested by the specialist.

There is some evidence that Mr Blackburn’s medical condition impairs his ability to carry out normal day-to-day activities … It is possible his condition may be exacerbated by heavy manual handling activity. However I note that the specialist advises a temporary reduction in lifting duties. He feels that driving would not be unreasonable and suggests that with appropriate therapy Mr Blackburn should be able to go back to some of his delivery duties … The specialist advises that “I don’t think in the long-term that Mr Blackburn will have any significant disability from his degenerative disease in the cervical and lumbar spine.” This suggests, to my mind, that Mr Blackburn’s symptoms and signs should be controllable.

At present Mr Blackburn appears to be prevented from following his normal occupation. Clearly his future earning capacity is therefore impaired. He has a permanent medical condition in that he has degeneration in his spine. However this is not excessive for a man of his age. In my opinion the medical condition that Mr Blackburn suffers from meets the definition of Ill health … Although I consider the condition to be permanent it is less clear whether it permanently prevents him from following his normal occupation or seriously impairs his future earning capacity. The specialist clearly advises that with appropriate pain management Mr Blackburn’s condition should improve and … suggests that there should not be long-term disability. In the circumstances I would suggest that we review Mr Blackburn’s condition in some twelve months time in the hope that he will have had further treatment by that stage.

Clearly given the above I am not persuaded, even on the balance of probabilities, that Mr Blackburn’s ill health prevents him from following any gainful employment and nor do I believe he is unlikely to recover to any substantial degree … I do not believe that he meets the criteria for Incapacity …”

9. Mr Blackburn’s employment was terminated on the grounds of ill health capability on 30 June 2004. BOC paid him an ex-gratia payment of £29,770.

10. In July 2004, the Medical Pensions Committee agreed that Mr Blackburn was ‘sufficiently disabled to prevent him from following his customary occupation’, but that there was uncertainty as to the longer-term nature of his condition. For this reason, they decided that a pension could not be awarded. The Committee decided that Mr Blackburn should be informed that they would be prepared to consider the early payment of his deferred pension in twelve months’ time. The Medical Pensions Committee consists of the Chairman of the Trustee and the Group Pensions Manager.

11. Mr Blackburn appealed against this decision via the Scheme’s Internal Dispute Resolution (IDR) procedure. He pointed out that his employment had been terminated on the grounds of ill health capability and that he was in receipt of a Disability Living Allowance.

12. At stage one, of the IDR procedure, the Chairman of the Trustee determined that Mr Blackburn’s appeal should not be upheld. In a letter to Mr Blackburn, he referred to the definition of Ill-Health (see paragraph 28) and Rule C4 (see paragraph 27) and said,

“The Trustee has delegated its powers in relation to early retirement on medical pension to the Medical Pensions Committee (MPC). Although the MPC, acting on medical advice from the Trustee’s appointed medical adviser, determined that at that time you satisfied the definition of Ill-health, the MPC was still entitled to exercise a discretion … not to award the pension …

The MPC took all of the relevant factors into account when exercising this discretion. In particular it took into account the report from the Scheme’s appointed medical adviser, BMI Health Services, dated 16 June 2004. The MPC decided that award of the pension … would not be made because of the present uncertainty about the long-term nature of your medical condition in the absence of further treatment.

I appreciate that your employment … was terminated on … grounds of medical severance and that you are currently entitled to receive State benefits on the grounds of disability. However none of this changes the position under the Scheme rules that early retirement medical pension provision is discretionary and the MPC decided not to exercise the discretion in your favour in present circumstances.”

13. Mr Blackburn made a further appeal under the IDR procedure. The Trustee declined Mr Blackburn’s appeal but reiterated their willingness to consider the early payment of his deferred pension in the future. It said that such consideration would depend upon the provision of further evidence of his condition and treatment undertaken since the date of the last specialist’s report in 2003.

14. In June 2005, the Trustee referred Mr Blackburn’s case back to BMI. Dr Sheard wrote to the Trustee on 29 June 2005,

“… On this occasion I arranged for Mr Blackburn to be seen by my colleague, an accredited specialist, in our Blackburn Clinic. My colleague fully reprised this gentleman’s work and medical history. My colleague had access to the full medical file.

The new medical evidence demonstrates that Mr Blackburn has failed to derive any significant benefit from medication provided by the specialist. His neck and back problems persist. A further complication has arisen in that Mr Blackburn now has evidence of significant ischaemic heart disease. In the past, this condition had been suspected but never confirmed.

… It is unfortunate that Mr Blackburn has not responded to treatments as we would expect. At present, he is prevented from following his normal occupation and his future earning capacity is therefore impaired. It is likely that Mr Blackburn has two permanent medical conditions. Despite evidence of further treatments, it is unfortunate that Mr Blackburn’s musculoskeletal problems have not significantly improved. It is possible that his ischaemic heart disease will respond to further investigations and management.

In my opinion, the medical conditions that Mr Blackburn suffers from meet the definition for Ill Health … it now becomes more likely than not that Mr Blackburn’s circumstance is permanent. However, given Mr Blackburn’s relative youth in employment terms, I would suggest that there is merit in reviewing his condition in some two years time in the hope that he will have had further investigation and management by that stage.”

15. Mr Blackburn’s deferred pension was put into payment with effect from 2 August 2005 on the grounds of ill health. The Trustee’s representative has confirmed that Mr Blackburn’s pension was not actuarially reduced, in accordance with Rule D2.3 (see paragraph ). He has also confirmed that there was no additional medical evidence, other than BMI’s letter of 29 June 2005 and the evidence submitted previously, available to the Trustee.

SUBMISSIONS

Mr Blackburn

16. Mr Blackburn submits:

16.1. He suffered significant ill health and was unable to continue in his employment.

16.2. He was recommended to retire on health grounds by his employer and received a medical severance payment.

16.3. His application for a pension has been refused on perverse grounds. The reasons cited by the Trustee in the minutes of their meeting in March 2005 (see below) are unacceptable.

16.4. The fact that the Trustee has now paid his deferred pension early indicates that their decision not to award him a pension when he left service was incorrect.

16.5. The Trustee’s decision is perverse because they have no faith in the opinions of the BOC management and their medical advisers.

16.6. His medical condition had hardly altered at all between June 2004 and June 2005.

16.7. Dr Sheard had found that he met the definition of ill health.

16.8. Undue emphasis was placed on Dr Sheard’s comments on the long term nature of his illness. The material difference being the discovery of his heart condition, which could be a short term condition and not relevant to his ill health retirement.

16.9. The Medical Pensions Committee consists of only two people and the Chairman is also a senior HR Manager for the Company. The perversity of the decision may be a result of such a narrow body of opinion.

16.10. He is a well known union activist and may have been known to the Chairman of the Trustees. If that was the case, the Chairman’s opinion was not sufficiently objective.

The Trustee’ Response

17. The Trustee submits:

17.1. It accepts that Mr Blackburn satisfied the definition of Ill-Health but does not accept that he was entitled to an early retirement pension.

17.2. It has a discretion to award a pension and decided not to make such an award  in this case.

17.3. It acted in accordance with well established legal principles inasmuch as it only took into account relevant matters, interpreted the rules correctly and did not come to a perverse decision.

17.4. It considered the relevant medical information, including Dr Bowden’s report  and that from BMI. The Trustee has submitted an extract from the minutes of its meeting at which it considered Mr Blackburn’s stage two appeal. The minutes record,

“Following discussion, … conclusions reached were:

(a) Ill Health definition had been met by the member at the time he left service.

(b) Member had not met the definition of Incapacity at that time.

(c) An endorsement of the decision of the duly delegated committee not to exercise the discretionary powers to direct a pension … Relevant factors … taken into account … included:

(i) the member’s age (some sixteen years prior to the Scheme’s retirement age);

(ii) underlying causes of symptoms;

(iii) uncertainty in longer-term diagnosis and possibility of recovery; and

(iv) the absence of further recent treatment at the time of leaving service.

The complaint that a perverse decision had been reached … was rejected.”

17.5. Mr Blackburn has failed to show that no reasonable body of trustees could have reached the same decision.

17.6. It refers to Dr Bowden’s report (see paragraph 6) and, in particular, his comment, “I don’t think in the long term that Mr Blackburn will have any significant disability from his degenerative disease in the cervical and lumbar spine.”

17.7. Some occupational pension schemes do not award ill health pensions where the medical condition results from degenerative conditions related to old age. The Trustee refers to the definition of incapacity given in the HM Revenue and Customs guidance notes (IR12 2001) and, in particular, to the last sentence (highlighted). This states,

“Incapacity means physical or mental deterioration which is sufficiently serious to prevent the individual from following his or her normal employment, or which seriously impairs his or her earning capacity. It does not mean simply a decline in energy or ability.”

17.8. Any deterioration in Mr Blackburn’s condition since leaving employment is not relevant to the decision whether or not to grant him an early retirement pension at the time of leaving employment.

17.9. The payment of Mr Blackburn’s deferred pension early in August 2005 has no bearing on his complaint. The power to pay a deferred pension early is contained in a different rule and it may consider the same and different factors when reaching its decision. Those factors include Mr Blackburn’s medical condition, the certainty of the longer-term diagnosis and the possibility of recovery. The medical evidence provided in June 2005 differed from that previously given as to the certainty of the longer-term diagnosis and the possibility of recovery.

18. The Trustee delegates decisions to the Medical Pensions Committee under Rule K4.3, which states,

“The Trustees may delegate to any person all or any of their powers, duties and discretions on such terms as to remuneration, sub-delegation and otherwise as they may think fit. The Trustees shall not be bound to supervise any delegate or sub-delegate.”

It has explained that the delegation was first recorded in a Memorandum of Delegation dated 23 June 1994 and is reviewed from time to time. The Trustee says the last review prior to Mr Blackburn’s case being considered was at the Trustee meeting on 20 June 2000.

CONCLUSIONS

19. Payment of an immediate pension when a member retires because of Ill-Health or Incapacity is at the discretion of the Trustee. As it has acknowledged, there are certain well established legal principles which must be followed in exercising a discretion. I am satisfied that the Trustee has not taken into account irrelevant matters and has not interpreted the Rules incorrectly. Mr Blackburn has suggested that his union activism may have been known to the Chair of the Medical Pensions Committee. This may well have been the case but I have seen nothing to suggest that this influenced the Committee’s decision in any way. I am not persuaded that the Committee represented too narrow a view in coming to its decision. It had, after all, also benefited from external opinion.

20. Rule C4 provides that the Trustee may direct that the member be entitled to an immediate pension, at the request of the Employer and with the consent of the Member. BOC had submitted its request with Mr Blackburn’s consent. It was therefore in order for the Trustee to consider Mr Blackburn’s potential entitlement.

21. The definition of ‘Ill-Health’ requires that the member’s condition should be such that it prevents the member from following his normal occupation or seriously impairs his future earning capacity. Neither the definition of ‘Ill-Health’ nor that of ‘Incapacity’ specifically mention a need for the member’s condition to be permanent. However, case law has established that, in the absence of provision to the contrary, an implied requirement for permanence may be read into the Rules
. In these circumstances, permanence is taken to mean that the member’s ill-health/incapacity is likely to last at least until his normal retirement age. The definition of ‘Incapacity’ requires the member’s condition to prevent him from following any gainful employment. I do not believe that Mr Blackburn wishes to argue that his condition prevents him from undertaking any gainful employment.

22. The MPC decided that Mr Blackburn met the definition of Ill-Health at the time he left employment. This opinion was shared by Dr Sheard. However, although it was felt that Mr Blackburn was unable to follow his normal occupation at that time, some doubt was expressed as to whether this would be so in the longer term. Dr Bowden had suggested that, with two or three months of therapy, Mr Blackburn might return to his delivery role. He did, however, add the caveat that this should not include lifting cylinders up to 400 lbs unaided. Dr Sheard also referred to Dr Bowden’s comment to the effect that Mr Blackburn would not have any significant disability as a result of his back condition.

23. The fact that BOC opted to terminate Mr Blackburn’s employment does not mean that the Trustee is then obliged to authorise payment of an immediate pension. There may be circumstances where a member is suffering from ill health which prevents from him from carrying out his duties in the short to medium term. An employer may not wish to retain the employee for the period until his health recovers. In such circumstances, the Trustee could legitimately decide not to pay a pension on the grounds that the member was likely to recover before normal retirement age.

24. In Mr Blackburn’s case, the MPC decided that there were treatment options which Mr Blackburn had not explored which had the potential to control his condition sufficiently for him to undertake his normal occupation. This decision appears to have been largely based on Dr Sheard’s view. I am not persuaded that this decision could be said to be perverse, i.e. a decision that no other trustee would reach faced with the same circumstances.

25. The fact that the Trustee subsequently agreed to pay Mr Blackburn’s deferred pension early on the grounds of Ill-Health does not meant that its earlier decision was perverse. The medical evidence presented to the Trustee indicated that Mr Blackburn’s back condition had not responded to treatment and he had also developed a heart condition. The Trustee agreed to pay Mr Blackburn’s deferred pension without actuarial reduction.

26. I do not uphold Mr Blackburn’s complaint.

DAVID LAVERICK

Pensions Ombudsman

17 July 2006

APPENDIX

Trust Deed And Rules

27. The current set of Rules were adopted by Deed of Variation dated 16 June 1999. Rule C4 provides,

“Ill-Health and Incapacity
If a Member retires from Service before Retirement Age due to Ill-Health or Incapacity, the Trustees may, at the Employer’s request and with the Member’s consent, direct that the Member shall be entitled on retirement to an immediate pension being:

(1) in the case of Ill-Health, the Scale Pension, or

(2) in the case of Incapacity, the Scale Pension calculated after increasing the Member’s Pensionable Service by one-half of the difference between his actual Pensionable Service and his Potential Pensionable Service

or such greater amount as the Trustees may think fit, but not such as would prejudice Tax Approval.

Without affecting their general discretion whether or not to direct payment of an immediate pension under this Rule, the Trustees may decline to make such a direction in circumstances where they are satisfied that inadequate medical checks were carried out by the Employer on their behalf at the time when the Member was first eligible for membership, or that the Member failed fully to disclose a relevant medical condition which existed and of which the Member was aware at the time of being admitted to membership. The Trustees must however comply with the requirements of the Disability Discrimination Act 1995.

A pension granted under this Rule may be reduced or suspended under Rule H4.5 (recovery of health).”

28. ‘Ill-Health’ is defined as,

“… illness or disability which prevents the Member from following his normal occupation or which seriously impairs his future earning capacity. The decision of the Trustees shall be final as to whether a Member is suffering from Ill-Health and they shall be entitled to such medical evidence as they think fit.”

29. ‘Incapacity’ is defined as,

“… illness or disability which prevents the Member from following any gainful employment, from which the Member is unlikely to recover to any substantial degree. The decision of the Trustees shall be final as to whether a Member is suffering from Incapacity and they shall be entitled to such medical evidence as they think fit.”

30. Rule D2 provides,

“Early payment
D2.1
A Member entitled to a deferred pension on retirement after Retirement Age may, with the consent of the Trustees, elect instead to receive a reduced pension from an earlier date. The earlier date must not be before age 50 unless the Member has retired from employment due to sickness or disability …

D2.2
…

D2.3
If the Member elects for early payment … when suffering from Ill-Health, the Trustees may, with the Company’s consent, decide that the amount of pension shall not be reduced or shall be reduced by a lesser amount …”

31. Rule K4.3 provides,

“The Trustees may delegate to any person all or any of their powers, duties and discretions on such terms as to remuneration, sub-delegation and otherwise as they may think fit. The Trustees shall not be bound to supervise any delegate or sub-delegate.”

� Harris v Lord Shuttleworth [1994] PLR 47
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