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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Miss L Chittoo

	Scheme
	:
	BT Pension Scheme

	Respondent
	:
	BT


MATTERS FOR DETERMINATION
1. Miss Chittoo complains that BT improperly refused her an ill health pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES AND PROCEDURES

3. Scheme Rule 5.1 states:

“A Member who leaves Service before Normal Retirement Age with at least 2 years Qualifying Service and who is certified by the Employer as having been retired under the Employer’s medical retirement procedure may choose an immediate pension.”

4. BT’s medical retirement procedure states:

“The criteria for ill health retirement in BT is essentially that the employee should be permanently unable to render regular and efficient service on the normal duties of their grade.”

BT regards “permanently” as meaning until age 60, which is the scheme’s normal retirement date.

MATERIAL FACTS

5. Miss Chittoo was employed by BT and was a member of the scheme.

6. In 1994 Miss Chittoo’s neck and back were injured in a road traffic accident.  She was involved in two more road traffic accidents, in 1999 and 2001, which worsened the injuries she sustained in 1994.  All three accidents took place while she was working for BT.  From 1994 onwards Miss Chittoo received medical treatment for her injuries and her condition was regularly reviewed by BT’s occupational health advisers.  BT used a consultancy firm which employed occupational health physicians who were aware of BT’s requirements for ill health pensions.  During this period the question of ill health retirement was not mentioned by the occupational health physicians and Miss Chittoo did not make an application for it.

7. In June 2001 Miss Chittoo was demoted and she received an “18 month dismissal warning” from BT.  Miss Chittoo was on maternity leave from 2 September 2001 to 30 April 2002.  When Miss Chittoo returned from maternity leave BT informed her that she was under investigation for misuse of company property.  On 12 June 2002 Miss Chittoo went on sick leave and never returned to work.  On 25 July 2002 she was examined by Dr Hitchins, who was an occupational health physician.  In her report Dr Hitchins mentioned the possibility of ill health retirement and thought that a decision could be made after a report had been obtained from Miss Chittoo’s GP.  Dr Hitchins concluded:

“At present in my opinion, the likely success of returning Miss Chittoo to full and effective service must remain in doubt at this time.”

8. Miss Chittoo’s GP provided a report dated 11 September 2002.  He stated that Miss Chittoo was being treated for chronic back and neck pain.  Her condition had not responded to physiotherapy.  She had been referred to a neurologist who considered that an operation was not appropriate.  The administration of an epidural anaesthetic was being considered, but this had been postponed due to Miss Chittoo’s recent pregnancy.  The GP concluded:

“At present, I do not see an end point to the symptoms that Miss Chittoo is suffering from…I would support an application for medical retirement, based on the fact that my patient is unable to undertake the duties of her grade by virtue of her medical condition and unfortunately, I believe that the problem is likely to remain for the foreseeable future.”

9. On 21 October 2002 Dr Macaulay, a senior occupational physician, reviewed the medical reports.  He concluded that there was no evidence to suggest that Miss Chittoo would be permanently unable to perform her duties.  Dr Macaulay concluded that Miss Chittoo did not qualify for an ill health pension.

10. Miss Chittoo’s GP submitted a further report dated 25 February 2003.  He stated that Miss Chittoo had undergone a facet joint injection under local anaesthetic and a steroid injection to her lumbar spine.  She was under the care of the pain clinic and had been prescribed painkillers and was receiving counselling for stress due to the pain.  The GP stated that Miss Chittoo was unfit for work.

11. BT sought a report from Dr Kitchin, an occupational physician.  Miss Chittoo stated that she was unable to travel and asked that a BT doctor visit her at home.  Dr Kitchin did not do this.  Instead he telephoned Miss Chittoo and provided a report dated 7 May 2003 based on their conversation.  Dr Kitchin noted that Miss Chittoo wanted to be retired on ill health grounds and suggested that further medical evidence be sought regarding this option.  Dr Kitchin concluded:

“From what I am told by Miss Chittoo, there does not appear to be any doubt that she is not presently in a fit state to work.  This is due to the persistence of pain in the back and left leg, which could of course be caused by a prolapsed disc.  Should this be the case, then she might require an operation, and it would be likely that she would be unfit for work for a minimum of six months from today’s date.

…In my opinion, there does not appear to be any reason why the disciplinary procedure should not go ahead immediately, provided that any issues relating to difficulty in mobility can be resolved.”

12. Dr Kisnah, BT’s “area specialist” provided a brief report dated 6 June 2003, stating that there were “no prospects yet” of Miss Chittoo returning to work.

13. BT asked Dr Giagoundis, who was its “area specialist occupational health physician” to visit Miss Chittoo and provide a report.  Dr Giagoundis provided a report dated 13 August 2003.  He stated that Miss Chittoo’s mobility was very impaired and she was reliant on others.  Dr Giagoundis considered it “fairly obvious that Miss Chittoo suffers from psychological ill health.”  Dr Giagoundis concluded that Miss Chittoo’s physical and psychological condition rendered her unfit to attend a disciplinary hearing for a further three to six months.  He considered that Miss Chittoo needed to be dealt with “in a very supportive and sympathetic manner.”

14. BT referred Dr Chittoo’s case to Dr Macaulay again, for an opinion as to whether she qualified for an ill health pension.  On 26 August 2003 Dr Macaulay stated that Miss Chittoo did not qualify, as there was no evidence that her condition was permanent.

15. On 10 February 2004 Dr Giagoundis made another home visit to Miss Chittoo.  He reiterated that Miss Chittoo was not well enough to attend a disciplinary hearing.  He concluded that Miss Chittoo was in “fragile health” and would be unlikely to return to work for a further three to six months.  Dr Giagoundis stated:

“As things stand, I do not see any reason why she wouldn’t be able to ultimately return to her previous role but, as I said, this will need significant retraining.”

Dr Giagoundis requested reports from the consultant neurologist who was treating Miss Chitto and her GP.  He said that when he had these, he would provide a further report.

16. Miss Chittoo’s GP submitted a report dated 22 March 2004.  He stated that Miss Chittoo was still being prescribed medication for pain and she was attending the pain clinic.

17. Dr S Farmer, the consultant neurologist who was treating Miss Chittoo, submitted a report dated 29 March 2004.  Dr Farmer stated that Miss Chittoo was suffering from mild to moderate carpal tunnel syndrome and he had suggested to Miss Chittoo’s GP that she be referred for carpal tunnel decompression.  Dr Farmer said that Miss Chittoo also suffered from chronic lumbar radiculopathy and problems with her cervical spine.  She also had a lesion in her brain.  Dr Farmer stated that the brain lesion “at present does not need and cannot be treated.”  Dr Farmer concluded:

“The main treatable cause for her symptoms is her carpal tunnel syndrome, and I think things are in hand to try to deal with this.  I am afraid that prognosis for recovery is guarded.  Some of this lady’s hand symptoms may respond to carpal tunnel decompression.  However, there are other symptoms of a more generalised nature that may well persist causing her chronic ill-health.”

Dr Farmer explained that Miss Chittoo’s treatment had recently been taken over by Dr Wilson, who was a consultant neurologist.  Dr Farmer stated “If you need further information you may need to contact Dr Wilson directly.”

18. On 19 April 2004 Dr Macaulay carried out another review.  He concluded that there was still no evidence that Miss Chittoo was permanently unable to carry out her duties.

19. Dr Giagoundis provided the further report that he had promised (paragraph 15), dated 30 April 2004.  Dr Giagoundis stated that Miss Chitto was not well enough to attend a disciplinary hearing.  He said that carpal tunnel syndrome is usually amenable to treatment.  He considered that an unrelated illness affecting Miss Chittoo’s nervous system might be present, although this would be at an early stage and would not affect Miss Chittoo’s ability to do her job.  Dr Giagoundis stated that Miss Chittoo suffered from continuous pain and had a psychological illness.  Dr Gaiagoundis concluded:

“Based on currently available medical information, the outlook for Miss Chittoo’s health is uncertain.  Chronic pain problems are notoriously difficult to treat.  Miss Chittoo’s current psychological state does not help with her pain, and is rather likely to amplify the perceived pain levels.  The other conditions I have mentioned above are likely to be amenable to treatment, except for the unrelated illness affecting the nervous system, whose development will have to be awaited (it may not develop into a clinically significant illness at all).

Having said that the outlook is uncertain, this does not mean that permanent incapacity has been demonstrated, in my opinion.  In my opinion, further treatment through specialists is likely to improve this lady’s health in a significant manner.  Whilst I would not go as far as to anticipate a complete disappearance of Miss Chittoo’s pain, I believe that an improvement to a manageable level of pain (manageable being allowing the return to work and the sustained ability to work at a perhaps adjusted level) is possible.

To give a timeframe for a return to work is far more difficult.  As things stand, I would not anticipate a return to work in whatever capacity to be possible before a year’s time.  This is because I take into account typical waiting lists under the NHS and, of course, the time needed for an increment in treatment to have appreciable effects on day to day life.”

20. On 5 May 2004 Dr Macaulay again decided that there was no evidence that Miss Chittoo was permanently incapable of doing her job and therefore Miss Chittoo did not meet the criteria for an ill health pension.

21. On 22 September 2004 Miss Chittoo was dismissed by BT for misuse of company property.

22. Miss Chittoo sought the assistance of the Pensions Advisory Service (TPAS).  TPAS asked BT to review its decision.  BT agreed to do so and obtained a report from Miss Chittoo’s GP dated 11 August 2005.  The GP was provided with Miss Chittoo’s job description and a copy of BT’s ill health retirement criteria.  He stated that Miss Chittoo was suffering from chronic pain syndrome with chronic fatigue and low mood.  The GP considered that Miss Chittoo was permanently incapacitated and unable to undertake the work detailed in the job description.
23. BT then asked Ms D Miller, a consultant physician and accredited specialist in occupational medicine, to review all the medical evidence, including the GP’s report and give her opinion.  Ms Miller was provided with copies of Miss Chittoo’s job description and the ill health retirement criteria.  Ms Miller obtained copies of medical reports going back to 1994, including all those previously considered by BT.  Ms Miller provided an extensive report dated 19 January 2006.  She concluded that Miss Chittoo was unfit for any sort of work.  However, Ms Miller said that she had seen no clinical evidence that Miss Chittoo, who was 43, would be permanently incapacitated for the next 17 years.  Ms Miller considered that Miss Chittoo could improve with further treatment and that she would gain significant benefit from a residential training programme.
24. BT considered Ms Miller’s report and stated that it stood by its decision that Miss Chittoo was not permanently incapacitated.

25. Following Miss Chittoo’s application to me, she obtained a report dated 9 October 2006 from Professor M A Ron, a neuropsychiatrist who had been treating her since April 2006.  Professor Ron stated that Miss Chittoo’s medical notes indicated that her symptoms had become more severe over the previous four years.  Professor Ron said that Miss Chittoo was capable only of looking after her personal hygiene and the basic needs of her young daughter.  Professor Ron stated that Miss Chitto had been through a comprehensive treatment programme, including rehabilitation, pain management, psychotherapy and physiotherapy.  In addition to these therapies, Miss Chitto was currently under the care of Dr Murphy, who was a specialist in the management of chronic fatigue.  Professor Ron stated that Miss Chittoo would not be able to return to any employment.
26. My office copied Professor Ron’s report to BT for comment.  BT considered that there was nothing in the report to indicate that Miss Chittoo met its criteria when she left service.

SUBMISSIONS

27. BT states that it followed its usual procedures.  BT says that the medical evidence did not indicate that Miss Chittoo would be permanently incapable of doing her job for the next 18 years (ie, until age 60).

28. Miss Chittoo considers that BT’s refusal to grant her an ill health pension was linked to her dismissal for misuse of company property.  Miss Chittoo says that she requested early retirement from 2002 onwards but BT did not facilitate her requests.  Miss Chittoo states that not all the doctors involved were neurologists and BT should not have relied on Dr Farmer’s report (paragraph 17), but should have approached Dr Wilson, who had recently taken over her treatment.  Miss Chittoo says that the telephone conversation with Dr Kitchin (paragraph 11) was ineffective and an unprofessional way for a doctor to act.  Miss Chittoo says that her GP supported her requests for an ill health pension but was ignored.
CONCLUSIONS

29. BT’s decision as to Miss Chittoo’s eligibility for an ill health pension fell to be considered under Scheme Rule 5.1.  BT went to considerable lengths to obtain medical opinions.  Miss Chittoo was examined on several occasions and the opinion of the consultant neurologist who had been treating her was sought.  There would have been little point in asking Dr Wilson for a report, as he had only just taken over Miss Chittoo’s treatment.  I understand Miss Chittoo’s concern that a consultation was carried out by telephone.  However, this resulted in only one of a number of medical reports.

30. Ill health retirement was first mentioned in the medical report dated 25 July 2002 and that option was reviewed regularly thereafter.  I have seen no evidence that Miss Chittoo’s requests for an ill health pension were ignored by BT or that its decision-making process was unfairly biased against her.  None of the doctors who provided reports before Miss Chittoo left service, including Miss Chittoo’s GP, went so far as to confirm that Miss Chittoo met the eligibility criterion.  In such circumstances I am unable to conclude that BT acted improperly in deciding that Miss Chittoo did not qualify for an ill health pension.

31. BT agreed to review Miss Chittoo’s eligibility for an ill health pension after she had left service presumably with a view to establishing whether she should have been retired under the BT medical procedure.  It follows that such a review needed to deal with whether Miss Chittoo met the criteria when she left service, rather than with her present condition.
32. As a matter of fact Miss Chittoo did not leave service as a result of retiring in accord with BT’s medical procedure and I see no reason to criticise the view that such retirement was not appropriate.

DAVID LAVERICK

Pensions Ombudsman

27 March 2007
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