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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr C Middleton

Scheme
:
The Hepworth Pension Scheme (now called the Vaillant Group Pension Scheme)

Respondents
:
The Trustees of the Hepworth Pension Scheme (the Trustees)

MATTERS FOR DETERMINATION
1. Mr Middleton has complained that the Trustees failed to inform him of impending changes to the Scheme Rules and thereby denied him the opportunity to apply for early retirement before the changes took effect.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

TRUST DEED AND RULES

Composite Deed

3. The Composite Deed includes the Definitive Deed dated 12 October 1992, as amended by Deeds dated 8 September 1993, 12 November 1998 and 29 December 1998. Subsequent Deeds of Amendment have been executed but do not affect the relevant rule.

4. Rule C3 covers deferred members’ early retirement and provides,

“Application of Rule C3

C3:01

This Rule C3 shall apply where a Deferred Member who has ceased to be an Employee –

(i) is aged 50 or more, or

(ii) satisfies the Trustees that he is under an Incapacity.

Deferred Member’s election
C3:02.1
The Member may, with the consent of the Trustees and the Principal Employer, elect to receive his pension before his NPA.

C3:02.2
If, in the opinion of the Trustees, the Member is unable, by reason of Incapacity, to make an election, the Trustees may, with the consent of the Principal Employer, pay him a pension before his NPA.

Amount of pension
C3:03.1
The Member’s pension shall be equal to the aggregate of

(i) the deferred pension to which he became entitled under Rule C1:04 (Deferred pension), and

(ii) the amount by which the deferred pension has been increased up to the date of early retirement,

reduced by the amount by which the Actuary shall advise to be reasonable having regard to the period between the date on which the pensions starts to be paid and the Member’s NPA.

C3:03.2
The Trustees, with the consent of the Principal Employer, may increase the pension by eliminating or reducing the reduction referred to in Rule C3:03.1.”

5. ‘NPA’ is the Member’s 65th birthday.

MATERIAL FACTS

6. Mr Middleton was a member of the Scheme until December 1997. He was employed by Hepworth Refractories Ltd (later re-named Vesuvius Refractories Ltd (Vesuvius)), a division of the Scheme’s Principal Employer, Hepworth Limited (formerly Hepworth plc) (Hepworth), which was sold, in April 1997, to the Alpine Group Inc. Employees were able to remain active members of the Scheme until December 1997, whereupon they became deferred members.

7. In April 2002, Mr Middleton requested a current value for his deferred pension. He emphasised that he did not wish to take early retirement but simply wanted an updated value. Mr Middleton says that he was not even considering early retirement at this time; the opportunity to do so arose for the first time in July/August 2002. He also asked if there were any plans to change the status of the Scheme from a final salary arrangement. The response Mr Middleton received quoted the current value of his deferred pension and said that, as far as the staff administering the pension scheme were aware, there were no plans to change the status of the Scheme.

8. On 4 September 2002, Mr Middleton wrote to the Scheme,

“I should be obliged if you would confirm that the above Hepworth Pension Scheme still allows individuals to draw their pension at 60 years of age, without any penalties. i.e. reductions of 4% per annum.

Please also confirm, if you are aware that this policy is to be maintained for the foreseeable future.”

9. The Group Pensions Manager responded on 5 September 2002,

“Currently deferred members are able to receive their deferred pensions between the ages of 60 and 65 without penalty. However, it should be remembered that the Scheme’s normal retirement age is 65 and members do not have the automatic right to an early retirement pension. Any quotations that are provided to members are calculated using early retirement factors and certain discretions that apply at that time. There is no guarantee that these factors and discretions will continue to apply and therefore any quotations given in the future may be calculated on a different basis and may result in lower figures being quoted.”

10. Mr Middleton took early retirement from Vesuvius in December 2002. He says that he accepted the offer of early retirement on the basis that he would live on the settlement he received from Vesuvius until his 60th birthday, whereupon it was his intention to draw his deferred pension from the Scheme. Mr Middleton has explained that Vesuvius introduced a new computerised accounting system and, having used the previous system for something like 15 to 20 years and in view of his age at the time, he felt it was an appropriate time to accept early retirement. He has acknowledged that he did not make either the Group Pensions Manager or the Trustees aware that he was contemplating or had accepted early retirement from Vesuvius.

11. In March 2003, Mr Middleton received an announcement concerning changes to the benefits available to members of the Scheme, including those to deferred members. The announcement explained that the Scheme had been in deficit since April 2001 and that the deficit had risen significantly in the last two years (from £8 million to £109 million). It went on to explain that the Company and the Trustees had reviewed the Scheme and had made certain changes to the Scheme’s investments. The announcement then said,

“In recent years a deferred member has been able to apply for an early retirement pension after age 50 and, with the consent of the Trustees and Hepworth, such an application has been granted. In calculating the pension payable a reduction has been applied of 4% per annum for each year of retirement before age 60.

This discretionary benefit has placed a significant strain on the Scheme.

From now on the Trustees and Hepworth intend to continue to exercise their discretion in granting early retirement pensions to deferred members after the age of 50. However, in calculating the pension payable a reduction will be applied of 6.5% per annum for each year of retirement before age 65 …”

12. Mr Middleton wrote to the Group Pensions Manager on 20 March 2003 asking for clarification. In response, the Group Pensions Manager said,

“I refer to your letter … in which you requested clarification of the paragraph relating to ‘certain pensionable service before 4th March 1991’ … I can inform you that this relates to pensionable service between 17th May 1990 … and 4th March 1991 …

This means that if a man opts to receive his pension before 65 any pension earned between 17th May 1990 and 4th March 1991 will be subject to a reduction of 6.5% between the ages of 50 and 60 whilst any pension earned before 17th May 1990 and after 4th March 1991 will be subject to a reduction of 6.5% between 50 and 65 …”

13. Mr Middleton wrote to the Group Pensions Manager in August 2004 asking if the Trustees could consider his circumstances and allow him to draw his pension at age 60 with no penalty.  He explained that he had taken early retirement in the expectation of being able to draw his pension at age 60 without reduction and that, only three months later, he was facing a reduction of £3,500 p.a.

14. The Group Pensions Manager responded (as Secretary to the Trustees) that he had discussed Mr Middleton’s letter with the Chair of the Trustees and one other Trustee. He said that they had noted Mr Middleton’s previous request for confirmation that deferred members would be able to take their benefits at age 60 without reduction. The Group Pensions Manager referred Mr Middleton to his response,  in particular, to his comment that early retirement was not an automatic right and could not be guaranteed. He said that they were unable to support Mr Middleton’s request to draw his pension at age 60 without reduction and had therefore not circulated his letter to the other Trustees but would do so if he wished.

15. Mr Middleton asked the Trustees to answer the following questions:

15.1. At what date was a change to the Rules first suggested.

15.2. At what date was their decision taken.

15.3. Had there been any discussion about the impact such a change would have on individuals such as himself.

15.4. If so, what where their conclusions and had they considered phasing in the changes.

Mr Middleton also asked for his application to be reconsidered by all the Trustees.

16. Following further correspondence, Mr Middleton submitted a complaint via the Scheme’s Internal Dispute Resolution (IDR) procedure. He stated his complaint to be,

“… even though I took the precaution of asking if there were to be any changes to the rules in the foreseeable future, before accepting early retirement, your reply did not indicate any and simply contained the standard reply designed to cover all circumstances. My definition of ‘the foreseeable future’ is longer than six months!! i.e. September 2002 to March 2003.

Therefore, in the absence of any information to the contrary, I went ahead and accepted early retirement. I now find that I shall be considerably worse off, pension wise, than I expected and unable to enjoy the retirement that I had anticipated.”

17. The Trustees decided to move straight to stage two of the IDR procedure, i.e. that Mr Middleton’s case should be reviewed by all the Trustees. They decided that they could not allow Mr Middleton to draw his pension at age 60 without reduction. In their response, they made the following points:

17.1. There had been no change to the Scheme Rules. Rule C3:02.1 states that early retirement is subject to the consent of the Trustees and the Principal Employer. The pension is subject to actuarial reduction on payment before NPA, i.e. age 65. The Trustees had previously operated a discretionary practice of not applying a reduction for retirement on or after age 60. Following actuarial advice, they had changed their practice with effect from March 2003. The application of an actuarial reduction was provided for in Rule C3:03.1 and therefore the change in practice had not required a change to the Rules.

17.2. It had been made clear to Mr Middleton, in the Group Pensions Manager’s letter, that he did not have an entitlement to an early retirement pension and that the terms governing early retirement were subject to change.

17.3. The interests of all categories of members had been given due consideration when they were considering the change in practice.

18. Mr Middleton wrote to the Trustees asking if their decision would have been different if he had not written asking if there were to be any changes to the Scheme. He also said,

“The Trustees appear to have adhered to and quoted the rule which suits their decision, but have chosen to ignore the moral argument and the rule which enables them to decide in my favour. Given Rule C3:03.2, it would appear that any decision is at the discretion of and in the gift of the Trustees and is not enshrined in the rules of the trust deed! Is this so?”

Mr Middleton asked on what specific basis his request had been refused and what was the reasoning behind the refusal.

19. In their response, the Trustees agreed that C3:03.2 allowed them to eliminate the reduction to Mr Middleton’s pension but went on to explain that, in deciding whether to exercise a discretionary power, they had to have consideration for the interests of all the Scheme members not just an individual member. The Trustees said,

“Given the Scheme’s funding position and the need to protect the security of all members, the Trustee board decided (having taken actuarial advice) to apply the actuarial reduction … to early retirements from deferred status on or after 14 March 2003. It should also be noted that Rule C3:03.2 requires the consent of the Principal Employer (Hepworth Ltd) and therefore the power is not exercisable at the sole discretion of the Trustees.

The Trustees have submitted your correspondence to Hepworth Ltd, however, given the evidence presented the Company has indicated that it would not be willing to give its consent to your request.”

20. Mr Middleton submitted a further request for clarification, making the following points:

20.1. Six months after he had attempted to establish whether there were any imminent changes to the Scheme planned, a major change had been implemented.

20.2. The Trustees had not answered his previous questions or given him their definition of ‘foreseeable future’.

20.3. The Group Pensions Manager’s letter had given no indication of any imminent changes.

20.4. Rule C3:03.2 did not specifically state that the Trustees must consider the interests of all members and seemed to be a rule which could only be considered in relation to an individual member. He asked how often C3:03.2 had been implemented and under what circumstances.

20.5. He doubted that the cost of acceding to his request would impact to any extent on a pension scheme involving millions of pounds.

21. In their response, the Trustees said:

21.1. The Company had undertaken a review of benefit provision under the Scheme in 2002, which the Trustees had been aware of. The changes had not been decided until December 2002 and the Deed of Amendment had been executed on 20 February; amending the Rules where necessary. The change to the reduction applicable of early retirement for deferred members was just one of a number of changes made.

21.2. It would have been premature for the Trustees to have given any detail of the possible changes in response to Mr Middleton’s letter of September 2002 because the outcome of the review was not known at that time.

21.3. Under general trust law, they were required to consider the interests of all the Scheme members and it would not have been appropriate to disclose details of the review until the outcome was known.

21.4. They had received legal advice to the effect that they should execute the deed of amendment before issuing an announcement to members. The change to the early retirement reduction did not require a change to the Rules but some of the other changes did.

21.5. The Group Pensions Manager’s letter had made it clear that the early retirement factors and discretions applied at that time were not guaranteed and could change in the future.

21.6. With regard to Rule C3:03.2, they had a duty to treat all members in a class of members equitably and fairly and could not treat one member in that class differently.

21.7. Prior to March 2003, they had exercised their discretion under C3:03.2 not to apply a reduction for retirement on or after age 60. After March 2003, this discretion was no longer exercised.

22. Mr Middleton was also sent extracts from the minutes of the Trustees’ meetings on 15 May, 12 September, 18 November and 9 December 2002. The relevant parts of these extracts are reproduced in an appendix to this determination.

23. Mr Middleton has explained that he has not sought alternative employment since leaving Vesuvius. He says that it was never his intention to seek further employment but rather to enjoy his retirement.

SUBMISSIONS

24. Mr Middleton submits:

24.1. At the time of his September 2002 letter, the Trustees knew that the position would change to his detriment. He refers to the minutes of the May 2002 Trustees’ meeting, which referred to the early retirement factors needing revision. He suggests that the Trustees had known for a minimum of 10 months (May 2002 to March 2003) that negative changes were to be made.

24.2. The Trustees have never explained what their definition of foreseeable future is. The facts that the changes were implemented just six months after his September 2002 letter and that the Trustees had known for a minimum of 4 months that detrimental changes were to be made are impossible to ignore.  He concedes that had the changes been made more that a year after his letter then his complaint would be weakened.

24.3. He did not need details of the review just to be told that one was underway. In the circumstances, he would have realised that any review was likely to result in detrimental change. He was only interested in his own circumstances and would not have disclosed any information to other members.

24.4. The advice he received is similar to that contained in investment company advertising to the effect that investments can go down as well as up.

24.5. It should have made no difference to the Trustees’ reply whether they were aware that he was contemplating early retirement. Their answer should have been as honest and informative as possible.

24.6. A member should be entitled to all known available information during the period between changes being suggested and being implemented.

24.7. In the absence of any indication that changes were imminent, he concluded that, if changes were being contemplated, he would have been informed of such. He was led to believe that he could request information about early retirement approximately every six months until he attained age 60. He reasoned that it would take longer than six months for any change to be implemented and this has been borne out in practice. He reasoned that, if he was informed of any changes, he would be able to request early retirement immediately and avoid any penalties.

24.8. He has been penalised because known information was deliberately withheld from him.

24.9. The Trustees’ position is morally indefensible because by deliberate and negligent omission they denied him the opportunity to base his decision to retire on all available facts. They have been negligent and perverse. Their behaviour has been irresponsible and blatantly dishonest.

25. The Trustees submit:

25.1. The Principal Employer undertook a review of the Scheme in 2002. They were aware of the review but did not know what the outcome would be. It would have been premature to disclose the status of the review to individual members before the outcome was known.

25.2. The change to the early retirement terms did not require a change to the Rules. It was a change in discretionary practice.

25.3. Mr Middleton was told, in the letter dated 5 September 2002 that any future quotations might be calculated on a different basis and result in lower figures being quoted. He was therefore on notice that the benefits he was expecting and hoping for were not guaranteed and could be reduced.

CONCLUSIONS

26. Mr Middleton decided to take early retirement from Vesuvius in expectation of being able to take his deferred pension unreduced at age 60. He took the precaution of asking if the Trustees were intending to continue with their practice of allowing deferred members to take an unreduced pension from age 60. 

27. The response Mr Middleton received from the Group Pensions Manager pointed out that the Scheme’s normal retirement age is 65 and that deferred members do not have an entitlement to an early retirement pension. He explained that quotations were calculated using early retirement factors and discretions that applied at the time and that there was no guarantee that they would continue to apply in the future. The Group Pensions Manager also said that figures quoted in the future might be lower than those quoted in the past. Mr Middleton was therefore warned that it was possible that the Trustees’ might change their practice in the future albeit he was not told that such a change was imminent.  As has been pointed out to Mr Middleton, there has been no change to the Rules of the Scheme.

28. Mr Middleton’s complaint arises, in part, out of the fact that he was notified that the Trustees’ practice had changed just a little over six months after he made his enquiry. He has pointed to his use of the phrase ‘foreseeable future’ and asked what the Trustees’ definition of this would be. Whilst I can understand Mr Middleton’s frustration when the change in practice came so soon after his retirement, his plans really depended upon there being no change in the following two years and four months. Mr Middleton has suggested that it was his intention to make the same enquiry about change every six months until his 60th birthday. He suggests that, in the event of being alerted of imminent change, he would have been able to request immediate early retirement and thus avoid any additional penalties. Rule C3:02.1 provides for the member to elect to receive his pension with the consent of the Trustees and the Principal Employer. Whilst such consent may not be unreasonably withheld, there are legitimate reasons why it may not be given. Mr Middleton’s future plans were founded upon the assumption that all he had to do was request early retirement and the Trustees and Hepworth would give consent. This was not a reasonable assumption to make. Much can happen to a pension scheme in two years and there was no guarantee that such consent would be forthcoming.

29. The letter from the Group Pensions Manager was sufficient to remind Mr Middleton that deferred members were not entitled to a unreduced pension at age 60 and also to warn him that there might be a change to such a practice.  To my mind, the letter from the Group Pension Manager provided such information as was known at the time, i.e. that deferred members were not entitled to early retirement and that factors were subject to change. It was not, contrary to Mr Middleton’s assertions, ‘known’ at that time what the outcome of the review would be.

30. I can understand that Mr Middleton is upset by the changes to the early retirement factors. However, I do not find that his suggestion that the Trustees have not been honest and informative is supported by the evidence.  Mr Middleton has drawn the analogy with the caveat that investments can go down as well as up. Although he is disparaging of this comparison, to my mind, it is quite apposite.  The aim in both cases is to warn members that they should not make assumptions about the future, which cannot be guaranteed.

31. When he opted to take early retirement from Vesuvius, Mr Middleton was taking the risk that such a change might occur. That risk was the same whether the change came six months after his retirement or sixteen months after. As I have said, Mr Middleton’s suggestion that he could mitigate the risk by asking whether change was imminent every six months does not, in fact, bear weight. 

32. Whilst I sympathise with Mr Middleton in finding his retirement plans in disarray, I do not find that there has been maladministration on the part of the Trustees.

DAVID LAVERICK

Pensions Ombudsman

14 August 2006

APPENDIX

Minutes of Trustees’ Meetings

33. 15 May 2002

“PROPOSED BENEFIT CHANGES
… Allen & Overy [the Trustees’ legal advisers] joined the meeting.

A letter from Allen & Overy … setting out their advice … had been circulated to the Trustees prior to the meeting …

Following a detailed discussion the Trustees agreed to the following changes effective from a date to be determined;

…

5) The early retirement factors and the age at which they should be applied for deferred and new entrants required revision. The Trustees agreed that … should consider this matter further and make a recommendation to the Trustees.

It was noted that in due course it would be necessary to consult with Hepworth Ltd regarding the changes. In the meantime [Allen & Overy] undertook to produce a draft deed of amendment and [the Group Pensions Manager] agreed to draft announcements to members for consideration by the Trustees and the company.”

34. 12 September 2002

“FURTHER CONSIDERATIONS TO REDUCE THE DEFICIT
[Mercer Human Resource Consulting] advised that in [its] opinion part of the investment fall could now be considered permanent and therefore, given that the Company had indicated that it would not provide immediate cash to fund the resultant deficit, further benefit changes should be considered.

A schedule of possible benefit changes … had previously been circulated … which included changes over and above those previously agreed …

It was agreed that several of the proposed changes warranted further consideration …

[The Chair] requested reassurance from the Company that it still supported the final salary scheme and would continue to do so for the foreseeable future …”

35. 18 November 2002

“A paper summarising the current position had been circulated to the Trustee prior to the meeting. It was noted that due to continuing falls in equity markets the deficit within the Scheme had increased significantly. This had led the Company to consider further changes and the previously agreed changes had therefore not been implemented.

… [The Company] remained supportive of the final salary scheme and fully understood the Scheme’s financial position. [It] expressed the view that with the increasing size of the deficit further benefit changes should be considered and the Company would be prepared to increase the company contribution rate to improve the financial position of the Scheme. The Company also recognised that it was up to the Company to put forward to the Trustees any proposed changes to the benefits and contribution rates.

…

Allen & Overy had also confirmed the order in which the proposed benefit changes should be introduced, which was:

1. Agree any changes with the Principal Employer i.e. Hepworth Ltd.

2. Agree and execute a Deed of Amendment as appropriate.

3. Announce the changes to members.”

36. 9 December 2002

“SUMMARY OF PROPOSED CHANGES
…

g)
Early Retirement – deferred members

Deferred members as at 1 April 2003 who took early retirement on or after that date would have their pension reduced by 6.5% per annum between the ages of 50 and 65.

…

CONSIDERATION OF THE PROPOSALS

After considering all the advice received … and taking into account the current deficit within the Scheme the Trustees agreed to all of the benefit proposals put forward by the Company …

It was agreed that … an announcement would be issued to all active and deferred members …

It was noted that the Company had previously agreed that the early retirement changes for active and deferred members would be effective from the date of the announcement and the Trustees supported this.”


- 15 -


