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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Rose - represented by Mr R England of the Transport and General Workers Union.

	Scheme
	:
	British Steel Pension Scheme (the Scheme)

	Respondent
	:
	the trustees of the Scheme (the Trustees) 


MATTERS FOR DETERMINATION 

1. Mr Rose says that his application for an ill-health early retirement pension from the Scheme was turned down by the Trustees.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE SCHEME

3. Rule 12 of the rules to the Scheme dated 12 April 2001 (the Rules), headed “PENSIONS ON EARLY RETIREMENT : INCAPACITY”, provides:

“There shall be paid out of the Fund to every person who ceases to be a Member upon retiring from Service with the Employer and whose retirement is in the opinion of the Employer due to incapacity an annual pension for life equal to the greater of (a) and (b):

(a) 1/60th of his Final Pensionable Earnings multiplied by the number of years of his Pensionable Service;

(b) the lesser of the fraction of his Final Pensionable Earnings specified in the following scale according to the completed years of Pensionable Service

…” 

4. Rule 14 of the Rules, headed “BENEFITS AFTER CEASING TO BE A MEMBER EARLY”, provides:

“(1) There shall be paid out of the Fund to every person who ceases to be a Member otherwise than through death or retirement with an immediate pension under Rule 11 or 12, an annual pension for life beginning at his Normal Pension Age, or at the request or with the consent of the former Member at the date of his earlier or later retirement from employment, equal to 1/60th of his Final Pensionable Earnings multiplied by the number of years of his Pensionable Service

…

No pension under this Rule shall be payable before the age of 50 unless the person’s retirement was, in the opinion of the Trustees, due to Incapacity.

Where the pension under this Rule commences at a time earlier than Normal Pension Age, it shall, where appropriate in the opinion of the Actuary, be reduced, except where, in the opinion of the Trustees, the person’s retirement was due to Incapacity.”  

5. “Incapacity” is defined in the Rules as follows:

“ “Incapacity” of a Member or former Member means when he is unable by reason of physical or mental incapacity or infirmity to carry out any gainful occupation and is likely permanently to remain so unable.”

MATERIAL FACTS

6. Mr Rose was employed by British Steel from 1976 until 2002 and was a member of the Scheme throughout this time.  He became a deferred member when he was made redundant in 2002.  Mr Rose then took a job but he says that he became unfit for work from August 2003 due to the number of health problems and he was given his notice as a result.

7. Mr Rose has been receiving statutory incapacity benefit since August 2003. In January 2004 Mr Rose wrote to the Scheme requesting information about his benefits.  He was informed by the Scheme that he had an entitlement for a deferred annual pension of £9,414.00 payable from the age of 65.  He made a request to the Scheme for early payment of his pension on grounds of ill health.  

8. The Scheme obtained a report from Mr Rose’s GP, Dr Mohindru, in February 2004. Dr Mohindru  detailed Mr Rose’s conditions as:

“Chronic backache (dependent disc disease).

Nerve root entrapment

Painful right wrist.
“Suffering from chronic backache since last 10-15 years, but gone worse (sic) in last 8 month gets constant pain in back – radiating to right leg – with tingling and numbness

“Has difficulty sitting for more the 15-20 minutes.  Needs to hold on to something for rising from sitting.  Can’t stand for long and has difficulty walking any distance.  Needs to hold on to something going up and down stairs – can’t bend has severe restriction of extension and flexion of lumbo sacral spine

“Had x-ray done, which confirmed diagnosis.  Had physiotherapy, which didn’t help.  Is under consultant orthopaedic surgeon who has suggested MRI scan and is awaiting for news.  He also has pain in right wrist lifting anything

“In my opinion his capacity for any work in severely effected.”

9. Dr Mohindru’s report was considered by the Trustees’ medical adviser, Dr Ian G Woollands, who advised the Trustees as follows:

“NO EVIDENCE OF PERMANENT INCAPACITY FOR ALL GAINFUL OCCUPATIONS.  GP reports that he is under care of Consultant Orthopaedic Surgeon and further investigations are planned, outcomes of these may lead to further treatments and the benefit of these needs to be determined.” 

10. On 4 March 2004 Mr Rose was informed by the Scheme that:

“…medical evidence relating to your application has been obtained by the Medical Adviser to the Trustee.  Having considered that medical evidence he has advised the Trustee that, in his opinion, you do not currently meet the criteria which would allow the Trustee to authorise early payment of your benefits.

“The Trustee can only authorise early payment of retirement benefits when a member meets the qualifying criteria laid down in the Scheme’s Trust Deed & Rules.”     

11. Mr Rose appealed against the Trustees’ decision but did not submit any further evidence.  Mr Rose’s appeal was rejecting under stage one of the internal dispute resolution (IDR) procedure.  The reasons given to Mr Rose for rejecting his appeal were:

· The medical adviser’s advice to the Trustees was that there is no evidence of a permanent incapacity.

· Mr Rose was under the care of a Consultant Orthopaedic and further investigations into his conditions were being planned.  Consequently, in the medical adviser’s opinion these investigations might lead to further treatment and the benefits of any such further treatment would need to be determined in due course. 

· From the medical information available it was not possible for the Trustees to confirm that Mr Rose’s disability was such as to prevent him from undertaking any gainful occupation.

12. Mr Rose asked for his case to be considered by the Trustees under stage two the scheme’s IDR procedure, submitting letters from Dr Mohindru; the Consultant Orthopaedic Surgeon, Mr Nathdwarala, who was investigating Mr Rose’s condition; and Ms V Pugh, a physiotherapist who had been treating Mr Rose.  The Trustees in considering this part of the process obtained reports from Dr Woollands, Medical Adviser to the Scheme and Dr Steve Powell, Clinical Director of Medicine.

13. Dr Mohindru’s letter concluded:

“In my opinion Mr Rose’s condition is permanent and is not likely to improve in the foreseeable future.

I strongly recommend his case for retirement on grounds of ill health.”

14. Mr Nathdwarawala’s letter stated:

“The MRI scan has confirmed the clinical impression of degenerate disc disease with lumbo sacral prolapse.  His condition is being treated non-operatively.  His difficulty in carrying out strenuous activities as well as activities requiring repeated bending and lifting is reasonable.  I will be happy to provide any further information on request.”

15. Ms Pugh in her letter stated:

“Mr Rose has been attending my clinic for treatment since 1983.

He complained of severe back pain.  The pain was on both sides but the most severe pain was to the right side in the low back area and down his right leg.

On examination I found piriformis muscle to be in severe spasm on both sides indicating pressure being applied to the sciatic nerve.  The worst side on examination was the right.  Treatment and relevant advice was given to Mr Rose.

However, it must be noted that healing is very much an individual matter.  Many factors come into the equation such as age, sex, individual characteristics, stress levels and occupation.”

16. Dr Woollands in his report to the Trustees stated:

“MEDICAL EVIDENCE OF PERMANENT INCAPCITY FOR ALL GAINFUL EMPLOYMENT HAS NOT BEEN DEMONSTRATED

With appropriate ongoing medical care and with supportive advice with regard to symptomatic pain management and an appropriately structured reactivation and mobilisation rehabilitation plan, some level of occupational function would be expected to be possible based on the evidence provided.”

17. Dr Powell in his report, addressed to Dr Woollands, stated:

‘I note that his incapacity for work is judged by the GP as severely affected.  I note from the orthropaedic specialist that carrying out strenuous activities as well as activities requiring repeated bending and lifting is a reasonable difficulty on the basis of his medical condition.

In summary, this is a 44 year old gentleman with a reported long standing history of low back pain that has worsened over the last 8 months and is associated with nerve root symptoms with MRI scanning showing prolapsed L5 S1 disc with S1 nerve root irritation, not requiring surgical intervention.

With appropriate ongoing medical care, and with supportive advice with regard to symptomatic pain management and an appropriately structured reactivation and mobilisation rehabilitation plan, some level of occupational function would be expected to be possible, based on the evidence provided and therefore medical evidence of permanent incapacity for all gainful employment has not been demonstrated.’

18. The Trustees’ stage two decision under IDR was to uphold the stage one decision.

SUBMISSIONS

19. The Trustees have stated:

19.1. Mr Rose’s case was considered by the Trustees in accordance with Rule 14 of the Rules.

19.2. When Mr Rose’s application was first considered by the Trustees a report was obtained from Dr Mohindru.  The medical adviser to the Trustees advised the Trustees that as further investigations into Mr Rose’s condition were planned it was not possible to conclude that Mr Rose would be permanently unable to carry out all forms of gainful occupation until those investigations were concluded.  

19.3. When Mr Rose appealed the Trustees’ decision under stage one of the Scheme’s IDR procedure he did not submit any new or additional medical evidence so the matter was considered on the basis of the medical evidence previously obtained.

19.4. When Mr Rose’s case was considered by the Trustees under stage two his letter enclosed additional medical evidence from Dr Mohindru, Mr Nathdwarala and Ms Pugh.  In addition, before the Trustees considered the matter, the Scheme’s medical adviser was asked to review the medical evidence.  At the same time, the external review of the case papers was carried out by Dr Steve Powell, Clinical Director of Occupational Medicine.  Such reviews are a standard part of the stage two IDR process and are intended to give the Trustees confidence that the medical advice they have received is appropriate.

19.5. Both the Scheme’s medical adviser and Dr Powell confirmed that, in their opinions, it was not possible to conclude that Mr Rose met the permanency aspect of the incapacity definition.  The advice given to the Trustees was: “that with appropriate ongoing medical care and with supportive advice, with regard to pain management and an appropriate rehabilitation plan for Mr Rose, some level of occupational function would be expected to be possible in the future.”

20. In making the complaint, Mr Rose has stated:

“The condition I suffer from, degenerative disc disease, can be treated by surgery, but my specialist at Nevill Hall explained to me he’d rather not operate as the surgery is not 100% successful and there are risks attached to it, which I’m not prepared to take.  As a result I have painkillers to try and make life more comfortable.”

CONCLUSIONS

21. The Trustees state that Mr Rose’s application was decided in accordance with Rule 14 of the rules.  I agree that the Trustees have applied the correct rule.

22. Rule 14 provides for the payment of an ill health pension to a deferred member who, in the opinion of the Trustees, retires on grounds of incapacity.  Incapacity is defined in the Rules as physical or mental incapacity, or infirmity, which permanently prevents the member from carrying out any gainful occupation.

23. The medical evidence from Dr Mohindru, which was initially submitted to the Trustees when they considered his application, gave details of Mr Rose’s condition and concluded that his capacity for any work was severely affected.  Based on this evidence the Trustees’ medical adviser advised the Trustees that there was no evidence of permanent incapacity for all gainful occupations.  Mr Rose submitted further evidence at stage two of IDR which once again gave full details of his condition, but no evidence to support the view that he may be permanently incapacitated from carrying out any gainful occupation.  I do not doubt that Mr Rose has experienced a great deal of suffering over a number of years as a result of his condition.  However, there is nothing in the evidence considered by the Trustees to show that his condition would permanently prevent him from carrying out any gainful occupation in the future.

24. Consequently, I cannot see that in reaching the decision they did, the Trustees can be said to have acted perversely and I do not, therefore uphold the complaint.  
DAVID LAVERICK

Pensions Ombudsman

16 November 2006
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