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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr R Marsh

Scheme
:
Hoverspeed Pension Plan

Trustee
:
Hoverspeed Pension Trustees Limited

Employer
:
Hoverspeed Limited

MATTERS FOR DETERMINATION 
1. Mr Marsh says that he has been wrongly denied ill health early retirement (IHER). The Trustee does not agree that Mr Marsh is eligible for ill health retirement.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS

3. The Scheme is governed by a Trust Deed and Rules.  Rule 15 deals with early retirement and says:

“15(A) If a Member leaves Service before Normal Retirement Age and the following conditions are met, he may choose an immediate pension (the “Early Retirement Pension”) instead of the benefit under Rule 17 (Benefits on leaving the Plan).  The immediate pension will be payable as stated in Rule 26 (Payment of Pensions) and, unless the Trustees decide otherwise under (C), will be payable for life.

The conditions referred to above are:

(1) the Principal Employer agrees to his being offered an Early Retirement Pension, and

(2) (a) he is leaving because of Incapacity, or

      (b) he has attained age 50

and 

(3) if he is not leaving because of Incapacity, the Trustees estimate that at Normal Retirement Age the Early Retirement Pension would be at least equivalent to the Plan Guaranteed Minimum.

…The Trustees will normally calculate the initial amount of the Early Retirement Pension under (B).  If however the Member leaves Service because of Incapacity, they will calculate it under (C).

..(C) If the Member leaves Service because of Incapacity, the Trustees will calculate the Early Retirement Pension as set out in Sub-rule 14(B) (calculation of Normal Retirement Pension) but as if the Member’s Pensionable Service is the period it would have been if he had stayed in Service and had not left the Plan until Normal Retirement Age.

If the Trustees consider that the Member has partially or fully regained his earning ability (whether or not he enters into gainful employment) they can reduce, suspend, or end his Early Retirement Pension but they will not do this on or after Normal Retirement Age.”

4. “Incapacity” is defined as:

“Physical or mental impairment that the Principal Employer considers is serious enough either (a) to prevent a Member from following his normal occupation, and (b) to seriously impair his earning ability.

If the Principal Employer decides, a Member can be treated as suffering from Incapacity even though he does not satisfy condition (b).”

5. Page 7 of the August 1999 version of the Scheme members handbook says: 

“You may retire on pension at any time on grounds of ill health.  The Company must be satisfied, that you are suffering from ill-health that prevents you from carrying out your normal job for the Company or seriously impairs your earnings capacity.”

MATERIAL FACTS

6. Mr March was born on 15 March 1957.  He joined the Employer’s predecessor in 1977.  Mr Marsh was employed as a Car Deck Supervisor on Seacat ferries by Sea Containers Services Limited, part of Hoverspeed Limited.  References to the Employer denote either company.  

7. Mr Marsh held an unrestricted Seafarer Medical Certificate (ENG 1).  On 23 June 2003 he suffered a heart attack.  In consequence, restrictions were placed on his ENG 1 so that  Mr Marsh was restricted to working only in coastal waters and unable to perform  lookout or emergency duties.  

8. Mr Marsh returned to work on 1 September 2003.  Between then and 20 September 2003 he worked on land.  From 20 October 2003 he undertook a combination of land and (restricted) sea duties.  

9. In October 2003, the Employer, having earlier in August written to employees about a business review, wrote again, advising that it was likely that Mr Marsh would be made redundant.  

10. Mr Marsh attended a meeting on 5 November 2003.  At that meeting Mr Marsh was told that under normal circumstances he would have been retained as a Car Deck Supervisor as the criteria used to select those who to be made redundant was “last in, first out” (LIFO) and Mr Marsh was one of the longest serving employees in that group.  However, the restrictions on his ENG 1 meant that he was unable to fulfil the full range of Car Deck Supervisor duties and since his return to work he had been employed on land or on board as a “non safety” deck staff member.  Alternative employment had been considered but as almost all the land staff positions were being made redundant, no suitable role was available for him.  Mr Marsh was told that IHER could be considered and figures would be obtained although entitlement was not automatic and the Employer would have to agree that Mr Marsh was incapable of working.  Because Mr Marsh had appealed against the restrictions placed on his ENG 1 the Employer agreed to suspend the final decision on redundancy until the outcome of his appeal was known.  

11. Mr Marsh was notified by letter dated 13 November 2003 that his appeal in relation to his ENG 1 had failed and the restrictions were not to be lifted.   The letter said that there was a limited discretion to allow a return to sea after a heart attack but only on the basis that watch-keeping and emergency duties could not be undertaken so that, despite Mr Marsh’s apparent good recovery, a restricted certificate was appropriate.

12. The Employer then wrote to Mr Marsh.  Although the letter was dated 6 November 2003 it was received by Mr Marsh on 2 December 2003. stating that Mr Marsh’s employment would be terminated on the grounds of redundancy on 23 December 2003.  Mr Marsh was to be paid a redundancy payment of £29,890.80 plus a payment in lieu of notice of £3,736.35.  The letter concluded:

“If you wish to appeal against the decision to terminate your employment by reason of redundancy you may do so in writing to …the Personnel Director of Sea Containers Group setting out your reasons.  Your appeal must be made within 7 days from the date of this letter.

…..I should be grateful if you would sign and return … the attachment to this letter in the SAE provided to signify your acceptance of the terms set out above in full and final settlement of the termination of your employment.”

13. On 8 December 2003 Mr Marsh signed and returned the acceptance form.  

14. Mr Marsh attended a further meeting with the Employer in late November.  A summary of his case history later prepared by the Employer records the following discussion as having taken place at that meeting

“IHER  – This was again discussed with [Mr Marsh].

· He was advised that the [Employer] would have to agree to terminating his employment by reason of Incapacity and in order for him to qualify for such a pension.

· He was made aware that the [Employer] would have to consider whether he was ill to the point that he was unable to work.

· It was pointed out that, at present time, he was indeed still working on board.

· [Mr Marsh] was also advised that, if his position was terminated on the grounds of incapability, he would not be entitled to receive a redundancy payment.

· Additionally, although the relevant pension figures were not available to discuss fully, [Mr Marsh] stated that he could not afford to go for such a pension. 

15. According to the Employer, on 2 December 2003 Mr Marsh was shown figures  indicating an IHER pension of £9,460 per annum in response to which Mr Marsh said  that he could not afford to live on that sum. The Employer assumed that Mr Marsh did not wish IHER to be considered further.  Mr Marsh’s recollection differs. He says he was not shown those figures until a later date.  

16. Mr Marsh consulted Harman & Harman, solicitors, on 5 December 2003.  

17. Mr Marsh’s redundancy took effect from 23 December 2003.  He received the sums set out in paragraph 12.   

18. In January 2004 Mr Marsh wrote to the Employer saying that his employment had been terminated because of the restrictions placed on his ENG 1.  He said that he had not been selected for redundancy on the LIFO basis as he had served longer than four others who had remained in service.  He felt, having taken legal advice, that he qualified for IHER benefits.  The Employer replied, denying that Mr Marsh’s employment had been terminated for the reason he suggested and pointing out that Mr Marsh had not appealed against his redundancy, or  made any formal application for IHER although such applications had been invited during the redundancy consultation process.  

19. Mr Marsh remained dissatisfied and the Employer offered to review its decision and to consider whether Mr Marsh was eligible for IHER.  The Employer wrote to Mr Marsh on 17 March 2004 with the outcome of that review.  That was to the effect that that Mr Marsh had wrongly been considered as part of the “deck pool” when employees were selected for redundancy.  The selection criteria applied to that pool was LIFO and as Mr Marsh had 26 years’ service he would have been retained.  But he Employer went on to say that throughout the redundancy selection procedure Mr Marsh had been working within land services.  As there was no expectation that he would return in the immediate future to his former role of car deck supervisor he ought to have been considered within the customer services pool.  The redundancy selection criteria which applied to that group were “skill and knowledge” and only 2 out of the 20 positions were retained.  The Employer concluded that, had Mr Marsh been included in the customer services pool, he would still have been made redundant.  

20. The Trustee wrote to Mr Marsh on 26 April 2004.  The Trustee, after referring to the Scheme Rules said:

“2.1 With regard to Incapacity the [Employer] decided that you were not incapacitated to a degree that you were unable to work.  You had suffered a heart attack and had subsequently had your ENG 1 removed which prevented you from carrying out the sea-going and safety duties within your normal occupation.  However if you had not been made redundant [by the Employer] it is considered that you would still have bee capable enough to work.  In addition it is understood that you were offered seasonal work for the 2004 season, following your dismissal by way of redundancy from the Company, and declined this offer.  The Trustee therefore supports the [Employer’s] view in this respect.

2.2 The [Employer], on the basis of 2.1 above considered that, as you were able to continue working, your earning ability had not been seriously impaired.  The Trustee also supports the [Employer’s] view in this second respect.

3. In an attempt to find a positive solution for you the Trustee did discuss the possibility of an Early Retirement pension from the Scheme.  The Rules however are clear in this regard … Unfortunately you do not qualify for an Early Retirement pension on the basis that you did not leave the Company by reason of incapacity but by reason of redundancy and are currently under the age of 50.

4. The Trustee also had to take into account, when considering an [IHER] pension for you, the clear fact that you had applied after your employment with the [Employer] had ceased.  You thus made the request as a deferred Member.  If the Company and Trustee had both decided that you were incapacitated to the degree that you qualified for an [IHER] pension, the award made would have been reduced as, as a deferred Member, you would not have been entitled to any enhancement(s) as applicable for a Member in service leaving on the grounds of incapacity.”

21. Mr Marsh then contacted the Pensions Advisory Service (TPAS).  At TPAS’s suggestion, Mr Marsh obtained further evidence from Dr Boorman, the doctor who had considered Mr Marsh’s (unsuccessful) appeal against the restrictions on his ENG1.  Mr Marsh particularly referred Dr Boorman to the results of an echocardiogram which had been carried out on 19 January 2004 (ie after Mr Marsh’s employment had terminated).

22. Dr Boorman wrote to Mr Marsh on 2 September 2004. He enclosed a “To whom it may concern” letter about Mr Marsh.  In his letter to Mr Marsh, which Dr Boorman confirmed could be copied to the Trustee, Dr Boorman said:

“I confirm that the information available to me at the time of your appeal, together with the further results of your recent echocardiogram do provide clear evidence that you have a significant medical problem which will make you unfit to undertake your normal occupation and I guess [the Employer’s] reaction to this also confirms that the condition is such that it will seriously impair your earning ability.  At the time of my original decision, the available evidence consisted mainly of your hospital discharge record with a reasonably good exercise task and it was the history of heart attack and additional risk factors that led me to confirm the original Doctor’s decision to issue a limited certificate, which would have enabled you to go to sea but not undertake your normal occupation.  It is clear from the echocardiogram that you have subsequently had that there is a degree of ventricular damage, and I think if I was dealing with your appeal today, I would have been likely to withdraw your certification completely.

23. The other letter set out the background, Mr Marsh’s treatment and medication and concluded:

“Whilst Mr Marsh made a good recovery, his clinical history and findings did confirm a remaining cardiac risk and despite recent review of the Maritime and Coastguard Agency’s standards of medical fitness, the standards remain that individuals with such a history are unable to undertake general duties including look-out and emergency rostas.”

24. TPAS wrote to the Trustee asking if Mr Marsh’s application could be reviewed in the light of the new medical evidence.  The Trustee replied, suggesting that Mr Marsh be treated as having completed Stage 1 of the Internal Dispute Resolution (IDR) procedure and that he appeal against the letter dated 26 April 2004 which the Trustee would consider as Stage 2 IDR.  

25. Dr Boorman provided a further letter in which he said:

“Although I am a specialist occupational physician with considerable experience of pension work, I was employed to see [Mr Marsh] in connection with a Merchant Shipping Certification Appeal.  In this respect, I made the best decision I could on the basis of the clinical information available to me at the time of [Mr Marsh’s] appeal.  At that time the clinical and investigative information suggested that a restricted certificate could be issued.

In viewing [the] case subsequently, with the additional information that [Mr Marsh] forwarded, which came to light subsequently, I have confirmed that if it had been available at the time of the original examination it is likely that I would not have issued the certificate at all.”

26. Mr Marsh’s GP also wrote on 4 October 2004 saying: 

“I understand that [Mr Marsh] has been having difficulty obtaining his pension as for some reason he has been deemed medically fit to continue working.  One of the reasons for considering him fit appears to be the fact that “both his GP and Specialist felt he would be able to continue his job”.

In this case I think Mr Marsh has been the victim of waiting times for follow-up investigations – namely an echocardiogram.  The echocardiogram following his [heart attack] showed that he had severe muscle damage of his heart.  I would therefore concur with Dr Boorman’s conclusion that had we been aware of the amount of damage shown on the echocardiogram we would have not felt that Mr Marsh was fit to go back to work.  It would therefore appear that he was unfit for work, and in my opinion this must have happened at the time of his heart attack.”

27. The Trustee wrote to Mr Marsh on 28 January 2005.  After referring to the relevant Scheme Rules the Trustee said:

“… even where the member has met the incapacity test, he/she is still not entitled to take an Early Retirement pension unless the [Principal] Employer agrees to him/her being offered it.  Therefore, passing the Incapacity test does not automatically qualify a member to receive an Incapacity pension under these Rules.

At the time or your original claim (January 2004), it was established that your employment was terminated by reason of redundancy and not incapacity.  It was also found that you were capable of working, and indeed continued to work, up to the termination date of 23rd December 2003.  Additionally you received, and accepted in writing, the full redundancy package that you were entitled to at that time and on that date.  On this basis, and following an extensive review of the facts up to the termination date, the [Principal] Employer was unable to support your retrospective request for an Early Retirement pension on the grounds of ill-health.  

We have once again revisited your case and have reviewed all of the additional documents that you have submitted under State Two of the IDR.  …Unfortunately we were unable to find any new evidence within these papers that would add further support to your claim.  Also, as the conditions for awarding an Early Retirement pension on the ground of ill-health under the [Scheme] Rules have not been met, that is (a) that you did not leave service because of Incapacity and (b) that the [Principal] Employer did not support your claim, the Trustees cannot proceed with your application.

The Trustees have to advise you that they will be unable to review your case again in the future without the [Principal] Employer’s support.”

28. Mr Marsh then referred the matter to me.  He submitted a further letter from his GP which said: 

“This 48 year old man suffered an acute myocardial infarction [heart attack] in June 2003.  Following on from this he was made redundant 6 months later.  The stress of redundancy, plus the fact that he was deemed not unwell enough to claim his pension, resulted in an episode of depression which began in January 2004.  He was commenced on an antidepressant in February and was seen at monthly intervals in the surgery and tried on different medications.  Although it is possible that some of the depression may have been a result of his physical ill health, I think most of it was due to the stress surrounding his redundancy, the feeling of betrayal engendered by this and the resultant financial and emotional anxieties.  He is still currently taking an antidepressant – Dispin 45 mgm once daily.”

29. The Trustee and the Employer said that if Mr Marsh made a new written request, the Trustee would consider reports from his GP and the Employer’s doctor and decide whether to allow Mr Marsh early access to a pension  as a deferred member but such a pension  would not be calculated on an enhanced basis.  Mr Marsh did not take up that offer. 

30. Liquidators were appointed for the Employer on 31 January 2006. On 8 February 2006 a notice was issued to all members of the Scheme. The notice said, in part:

“The Trustee of the [Scheme], Hoverspeed Pension Trustee Limited, continues to operate the [Scheme] although the position going forward will remain unclear until the Liquidator advises the Trustee on its claim [against the Scheme employers] as an unsecured creditor.  This is because the Plan is in deficit.  

The Liquidator may decide to make application to the Pension Protection Fund (PPF) if the [Scheme] cannot be rescued.  In doing so the [Scheme] would enter the PPF “assessment period” to determine eligibility for compensation to be paid to [Scheme] members.  

However, there are specific restrictions on what the Trustee may or may not do during the assessment period:

· First and foremost, the Trustee cannot wind-up the [Scheme] during this period.  Benefits payable during this period must not exceed the PPF compensation level of benefits.

· Payments of transfer values must not be made unless there was a firm and written commitment to make the payment prior to 31 January 2006.

· After taking legal advice, the Trustee is also unable to give its approval of pending early retirement applications until it receives more information from the Liquidator.”

31. A statutory independent trustee has yet to be appointed for the Scheme.  Under section 120 of the Pensions Act 2004 the insolvency practitioner (ie the liquidator) must notify an insolvency event occurring in relation to the sponsoring employer.  A section 120 Insolvency Event Notice was lodged with the PPF at the beginning of February 2006 but rejected so the Scheme has not entered the PPF’s assessment period.   

SUBMISSIONS

From Mr Marsh:

32. The Employer failed to advise that he would not be eligible for IHER if he left service through redundancy and then deliberately delayed in providing figures for IHER until Mr Marsh’s employment had ceased.  Mr Marsh was not shown figures for IHER until his last week of employment, sometime between 17 and 23 December 2003.  The figures were not explained and Mr Marsh did not fully understand them.  A promised explanatory letter in the New Year was not forthcoming.  Mr Marsh suggests that the Employer knew that by then, as his employment would have been terminated, he would no longer be eligible for IHER.  Mr Marsh says that the Employer was under a duty to advise him if he was entitled to IHER as an alternative to redundancy and, although there was no dispute that IHER had been discussed, Mr Marsh felt that he had not been properly advised.   

33. The Employer failed to recognise, when making Mr Marsh redundant, that he could not undertake his normal occupation.  The Employer misrepresented the true position in its letter dated 6 November 2003 which gave the reason for redundancy as LIFO whereas the true reason was Mr Marsh’s inability to undertake his normal occupation.  Mr Marsh says that had his redundancy been documented correctly then it would have been apparent that he satisfied the criteria for IHER set out in the Scheme Rules.  

34. Mr Marsh said that he had only signed the redundancy acceptance forms on the basis that he had no alternative.  

35. Although Mr Marsh did not dispute that IHER had been mentioned in discussion with the Employer he said that is was incorrect to say that full advice had been given.  Mr Marsh said that it was common ground that had his appeal against the restrictions on his ENG 1 been successful he could have resumed his normal occupation and would not have been made redundant.  He suggested that the Employer and Trustee had failed to address a number of key points and, in particular, the real reason for Mr Marsh’s redundancy. 

36. Mr Marsh says the Trustee 

36.1. maintained that documents were correct despite evidence to the contrary,

36.2. failed to advise Mr Marsh what stage he had reached in the IDR procedure, and 

36.3. simply endorsed the Employer’s decision.  

36.4. failed to respond at Stage 2 of  the IDR procedure within the required 2 month time limit.   

37. Mr Marsh says that as some of the trustees are officers of the Employer there is a conflict of interest.  

38. To put matters right, Mr Marsh wants the Employer to admit that the redundancy notice was incorrect and pay him IHER benefits.  He also seeks compensation for stress arising from what he describes as a catalogue of administrative failures by the Employer and Trustee.  He says that, at a time when he should be avoiding stress, he suffers from depression (confirmed by a letter from his GP), anxiety attacks and mood swings which have affected his wife (who now also suffers from depression) and his family.  

From the Employer and the Trustee:
39. The Employer and the Trustee made identical representations, rejecting Mr Marsh’s allegations.  

40. The Employer had to review its business position towards the end of the 2003 trading season and although it was able for a time to employ Mr Marsh in a non-safety role, his employment was later terminated by redundancy and not because of Incapacity.  

41. He was not unfairly selected for redundancy and he was advised (by his solicitor) to accept the redundancy payment.  Although Mr Marsh was advised that he could seek IHER, he consistently maintained that he wanted to keep his job.    

42. When Mr Marsh was shown the figures for IHER  he was very emphatic that he could not afford to take that option and so copies were not given to him.  With hindsight the Employer accepted that as a matter of good practice, copies should have been given to him even though if it appeared that he was not interested in that option.  

43. Although  Mr Marsh’s case had been reviewed several times, the Trustee would be willing, in response to a written request from Mr Marsh and reports from his GP and the Employer’s medical adviser, to review Mr Marsh’s application, from deferred member status, for IHER.  However, pursuant to the Scheme rules, any pension paid would not be on an enhanced basis.  

CONCLUSIONS

44. Under Rule 15A(2)(a), to be eligible for IHER, a member must leave service because of Incapacity, as defined.  Thus if service terminates as a result of redundancy, the payment of IHER benefits is precluded.  Mr Marsh’s position is that he had not made any formal application for IHER before he was made redundant.  On the face of the matter, Mr Marsh is not eligible for IHER as he left service because of redundancy, not incapacity.  

45. Mr Marsh says that he was not told that he should apply for IHER before his service terminated and further that he was dissuaded from applying on the basis that his application would not succeed.  

46. On the first point, as a matter of law, an employer is under no general legal duty to advise an employee as to what action an employee should take best to protect his interests in relation to a pension scheme.  In certain circumstances, usually where the member has an opportunity to gain valuable pension rights and could not, by his own reasonable endeavours, discover that right, then a term might be implied into the contract of employment that the employer will supply that information.  Those circumstances do not arise here. Mr Marsh, especially as he took legal advice prior to the termination of his employment, ought to have been able to have ascertained for himself that any application for IHER ought to be made before his employment terminated.  Even though the legal advice given concerned in the termination of Mr Marsh’s employment, it is clear, from the attendance note, that the pension was mentioned and that Mr Marsh was advised to clarify his position in relation thereto.  

47. Different considerations apply if an Employer deliberately seeks to dissuade an employee from applying for IHER at an earlier stage in the knowledge that his service would then cease by reason of redundancy.  Whilst I do not go so far as to say that that was the Employer’s motive, I think there is evidence that Mr Marsh was misinformed about applying for IHER and, in particular, the criteria he needed to meet.  Although, as I have said, there is no general legal duty to advise, where information or advice is given it should be correct.  The provision of incorrect information or advice will amount to maladministration.  

48. The Employer’s own evidence is that Mr Marsh was told that to quality for IHER he would have to be “ill to the point that he was unable to work”.  At that time Mr Marsh was still working.  That does not reflect the Scheme’s definition of Incapacity which refers to physical or mental impairment which is considered serious enough to either prevent the member from following his normal occupation and to seriously impair his earning ability.  The definition also allows the employer to dispense with the second limb of that qualification. Even without that generosity on the part of the Employer, the fact a Member was able to do some work would not automatically preclude him from meeting the Incapacity criteria. 

49. I note  that  Page 7 of the August 1999 edition of the members’ handbook says at  paragraph 5.2 says:

“You may retire on pension at any time on grounds of ill-health.  The [Employer] must be satisfied, that you are suffering from ill-health that prevents you from carrying out your normal job for the [Employer] or seriously impairs your earnings capacity.”

That is also not an accurate summary of the particular rule. 

50. Even if Mr Marsh does meet the Scheme definition of Incapacity and so satisfied Rule 15(A)(2)(a), that still leaves the requirement in 15(A)(1) for the Employer’s consent. 

51. Although I have concerns about the information that was provided to Mr Marsh, I am not persuaded that Mr Marsh, in consequence, failed to make an earlier application for IHER than he would have done had the correct information been supplied.  

52. I cannot see that Mr Marsh would have made an application for IHER in advance of his appeal against the restrictions on his ENG 1 being determined. Mr Marsh’s position was that if the restrictions were lifted he was fully fit to carry out his normal duties.  The outcome of Mr Marsh’s appeal was known on 13 November 2003 and I consider that was the earliest date upon which he might have made an IHER application.  However by that stage the Employer’s business review had been on going for some time and Mr Marsh was subsequently given notice of redundancy to take effect on 23 December 2003 which he did not challenge.  

53. A large part of Mr Marsh’s application to me is that his selection for redundancy was unfair.  The Employer might argue that the fairness of otherwise of Mr Marsh’s selection for redundancy is not a matter which I ought to consider.  I reject that argument:  where redundancy is the reason put forward as to non-eligibility for IHER, I can consider whether that reason is sustainable.  Mr Marsh took legal advice but did not formally challenge his selection for redundancy by way of an application to the Employment Tribunal although he was advised of that option and the time limits applicable, which have now expired.  Instead he pursued direct with the Employer the possibility of IHER.  

54. I can understand why Mr Marsh is unhappy with the way in which his redundancy was dealt with.  The redundancy notice received by Mr Marsh on 2 December 2003 said that he had been selected (on a LIFO basis) for redundancy from the deck pool.  That was plainly wrong as Mr Marsh was one of the longest serving employees.  The Employer’s revised position was that Mr Marsh could only have been included in the deck pool if the restrictions on his ENG1 had been removed and, as they were not, he came within the customer services pool where LIFO was not the selection criterion. 

55. I am not convinced that Mr Marsh was correctly included in the customer services pool.  Following his return to work, Mr Marsh had undertaken both land and sea duties, sailing as a “non safety” crew member.  The Employer had been able to accommodate Mr Marsh in his normal role albeit with some adjustments to his duties.  However, when it came to selection for redundancy, the Employer belatedly decided that Mr Marsh had changed his normal job.  The Employer regarded Mr Marsh as in effect unable to carry out his normal occupation but that was not the starting point from which Mr Marsh’s potential eligibility for IHER was approached.  

56. If Mr Marsh ought to have been included in the deck pool and retained on the LIFO basis, then the Employer cannot successfully argue that redundancy precluded Mr Marsh’s application for IHER.  Had Mr Marsh been retained then it would have been open to him to seek IHER once he knew that the restrictions on his ENG 1 were not to be lifted.  

57. That said, had the result of Mr Marsh’s echocardiogram been available at an earlier stage, the likelihood is that Mr Marsh’s ENG 1 would have been withdrawn altogether.  That would have put beyond doubt the question of whether Mr Marsh remained able to do his normal job.  But Mr Marsh’s redundancy cannot be judged with the benefit of hindsight and taking into account evidence which was not available when the decision to make him redundant was made.  

58. To restore Mr Marsh’s position, the Trustee should consider whether Mr Marsh would have been eligible for IHER, had he made an application as an active member and disregarding his redundancy.  Mr Marsh’s eligibility is a matter for the Trustee to consider, and it is not for me to say what the outcome will be.  It will however involve consideration as to whether Mr Marsh is unable to carry out his normal occupation and, if so, whether his earning ability has been impaired.  The Trustee should take into account the results of Mr Marsh’s echocardiogram:  my rationale is that had the Trustee considered properly an application for IHER this would have involved seeking such medical reports as the Trustee considered necessary, including the results of any further procedures Mr Marsh was waiting to undergo.  

59. I should point out that if a decision was ultimately reached that Mr Marsh was eligible for IHER and should have received benefits on that basis, Mr Marsh would have to repay or give credit for the redundancy payments that he received: Mr Marsh could not fairly expect to receive benefits on the basis that he had retired early due to ill health and at the same time retain benefits paid in consequence of his employment ceasing for a different reason.  

60. As mentioned above, IHER is subject to Employer consent.  There is a problem in that the Employer is now in liquidation.  However, the Employer, while it remained in business, did not reject Mr Marsh’s claims on the basis that it was not prepared to consent and I think the Trustee should approach the matter on the basis that the Employer’s consent would have been forthcoming, if Mr Marsh had otherwise satisfied the criteria.   

61. As to inconvenience and upset suffered by Mr Marsh as a result of the Employer’s mishandling of the situation, the Employer is now in liquidation and any direction I make would not be met.  

DIRECTIONS

62. I direct the Trustee to reconsider whether Mr Marsh is eligible for IHER, on the basis that he had applied as an active member whose service had not been terminated by reason of redundancy.

DAVID LAVERICK

Pensions Ombudsman

24 July 2006
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