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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C McClune

Scheme
:
The Civil Service Injury Benefit Scheme (Northern Ireland) (CSIBSNI)

Respondent
:
Civil Service Pensions Northern Ireland (CSPNI)

MATTERS FOR DETERMINATION
1. Mr McClune has complained that his application for a temporary injury allowance has not been properly considered.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr McClune applied for a temporary injury benefit in respect of ten weeks’ sickness absence from January to April 2003.

4. Mr McClune submitted a claim for an injury benefit on 11 April 2003. He claimed that: 

4.1. He, and certain of his colleagues, had been criticised in their handling of an incident at work in April 2002 when a prisoner was attacked by another prisoner.

4.2. He had been telephoned at home by the prison security department whilst on duty leading his wife to suspect him of infidelity.

4.3. A self-referral to the occupational health unit had not been followed up.

4.4. The prison had failed to implement a no-smoking policy.

4.5. He had experienced a lack of support from his employer.

He claimed as a result of the above to have suffered an injury for which a temporary injury benefit should be paid. 

5. A Report was completed by Mr McClune’s line manager on 20 May 2003. In response to the question ‘Confirm that the work-related issues are accepted as part of the nature of the duties or reasonably incidental to them’, he said,

“The incident in April 2003 (sic) is not an everyday occurrence but there are assaults frequently between prisoners … In November/December 2002 [Mr McClune] approached me reference the self referral report. I contacted the Department immediately.”

6. In response to the question ‘If feelings of stress were advised to you, what action if any was taken?’, Mr McClune’s line manager said,

“… Serious incident between two religious factions raised many serious questions. The scene of the crime was not preserved, orderlies had cleaned landing, cell and dining area within minutes. Staff had assisted prisoner [to] change clothing and shower. Supervision & Observation raised more serious questions. Yes, these were raised with staff concerned … These staff were not charged … but the incident proved a valuable learning curve for all staff …”

7. In August 2003, a Dr McCarthy completed an Occupational Health Service assessment. In the first part of the assessment form, he indicated that Mr McClune was suffering from ‘work related stress’ but said that this was a ‘pre-existing condition [which had] developed before [Mr McClune’s] certified absence’. Dr McCarthy also said that he was ‘uncertain that all of the work related issues specified, i.e. the smoking grievance [were] part of [Mr McClune’s] duties or reasonably incidental to them’. In answer to the question ‘Has the applicant suffered from an injury or medical condition’, Dr McCarthy said ‘yes’. In answer to the question ‘Has the applicant suffered from the alleged injury/disease’, Dr McCarthy said ‘yes’. In answer to the question ‘Has the applicant any previous history of this injury/disease’, he said ‘no’. The assessment form offered a choice of conclusions as to whether the work related issues stated by the applicant were part of his duties or reasonably incidental to them. Dr McCarthy opted for the statement,

“It is uncertain that the work-related issues stated by the applicant are part of the duties or are reasonably incidental to them.”

8. Mr McClune’s application was refused. He was told that the 2002 incident was ‘not considered to satisfy the qualifying conditions of the Civil Service Injury Benefit Scheme (NI)’.  No further reasons were given.  Mr McClune appealed under the Internal Dispute Resolution (IDR) procedure.  His application was reviewed by CSPNI. At stage one of the IDR procedure, CSPNI determined that the conditions of Rule 1.3(i) had not been met for the following reasons:

8.1. Criticism from management,

No evidence had been submitted to show that the prison management had acted inappropriately in highlighting its concerns. Any injury would be due to a perception of or reaction to management comments rather than solely due to the nature of Mr McClune’s duties or an incidental activity.

8.2. Telephone call to Mr McClune’s home,

This incident was not solely attributable to the nature of Mr McClune’s duties or an activity in support of those duties.

8.3. Referral to the occupational health unit,

Any injury arising out of this incident would be due to Mr McClune’s perception of the handling of his self-referral rather than solely attributable to the nature of his duties or an activity reasonably incidental to his duties.

8.4. Implementation of the no-smoking policy,

Any injury arising from the failure of colleagues to observe the no-smoking policy was not considered as coming within the scope of the nature of Mr McClune’s duties or an activity incidental to those duties.

8.5. Lack of support

No evidence had been submitted to suggest that this was anything other than Mr McClune’s perception of the situation.

9. Mr McClune appealed at stage two of the IDR procedure and submitted a letter from his GP.  This stated,

“This man has been suffering from stress and anxiety since an incident at work in September 2002. The incident at work was when a prisoner attacked another … [Mr McClune] had to try to break up the fight …

He attended the surgery on 27th September 2002 when he complained of nightmares when he would thrash about in bed. He was given … but he could not take them.

He had no further stress at work until one of the security personnel telephoned his wife at home looking for [Mr McClune] when he was already at work. This caused strain between [Mr McClune] and his wife which caused more problems. I saw him on 29th January 2003 when he told me he was still lashing out while sleeping …

It has taken several sessions of professional counselling to bring him back to normal and a return to work on 9th April 2003.”

10. In response to a referral from CSPNI, a Dr McCaughan at the Occupational Health Service stated,

“The incident on 7 April 2002 did not, so far as I can gather, in itself cause an injury to Mr McClune. Mr McClune’s memo of 10 April 2003, however, refers to criticism over his failure to preserve the scene. His GP has confirmed the health problems Mr McClune experienced following this and also as a result of the phonecall to his home. I would be hesitant, overall, therefore to say that Mr McClune suffered an injury due solely to the incident of 7 April 2002.

The period of sickness absence between January 2003 and April 2003 seems to have been mainly the result of Mr McClune’s difficulties involving the no smoking policy in Bann House but I would think it likely that the previous difficulties, including the incident in April 2002, were contributory factors.”

11. In response to an enquiry from CSPNI, Mr McClune’s departmental manager commented,

“The issues raised by Mr McClune appear to be about his perception of normal events, i.e., Phone call to his home by his manager, delay in response from OHS etc.

I do not feel that his period of absence meets the criteria set for excusal under the Civil Service Injury Benefit Scheme.”

12. At stage two of the IDR procedure, CSPNI determined that the conditions of Rule 1.3(i) had not been met in respect of the incidents Mr McClune had appealed. The reasons given were:

12.1. The Occupational Health Service had advised that there was no evidence to show that Mr McClune had sustained an injury due to the assault between two prisoners,

12.2. Whilst the telephone call to Mr McClune’s home had occurred whilst he was on duty, they did not consider that it was encountered by him in the course of his official duties. Nor did CSP consider that the effect of the telephone call on Mr McClune and his wife to be attributable to the nature of his duties or an activity reasonably incidental to his duties.

12.3. They acknowledged that there might be a degree of frustration related to delays in reaching a decision but did not consider this to be grounds for the award of an injury benefit.

12.4. Dissatisfaction with the implementation of a no-smoking policy was related to Mr McClune’s perception of the situation rather than something related to the nature of his duties or a reasonably incidental activity.

SUBMISSIONS

From Mr McClune

13. Mr McClune submits:

13.1. The decision concerning his temporary injury benefit was not properly made.

13.2. His appeal was not properly investigated and this resulted in improper procedures on the part of his employer being upheld.

13.3. He is seeking an award for the time he was absent from work due to the stress brought on by:

· Being forced to be a passive smoker.

· Being subject to bullying behaviour from his line manager over the incident with the prisoner.

· The telephone call to his wife whilst he was on duty.

From CSPNI

14. CSPNI submit:

14.1. Assault between two prisoners

“Initially Mr McClune stated that the injury arose from criticisms made by the management on the assessment of the action taken in the aftermath of the assault. CSP consider that it would be wholly appropriate for line management to make such an assessment and address any shortcomings or to learn lessons for the future. Mr McClune has not submitted any evidence to suggest that the actions taken by his line management were in any way inappropriate. Therefore CSP considers Mr McClune has not met the relevant qualifying conditions for an award of IB.

Mr McClune later stated that the injury was caused by the assault itself.* The Occupational Health Service (OHS) have advised … that there is no evidence to show that an injury was sustained due to this incident Consequently, the conditions of rule 1.3(i) are not considered to have been met.”

“CSP considered that the main cause of the stress suffered by Mr McClune was the threat of an investigation into his handling of this incident. It was therefore his perception of the management attitude to this incident and how it was handled rather than the actual incident itself … any injury suffered by Mr McClune was not due to the nature of his duties or an incidental activity.”

*CSPNI suggest that Mr McClune changed his claim as part of his appeal at stage two of the IDR procedure. They refer to the GP’s letter submitted by Mr McClune and say that the GP stated that it was the incident itself which caused Mr McClune to suffer from stress. Mr McClune made no reference to the incident or to the management response in his stage two appeal form.

14.2. Telephone call to Mr McClune’s wife

“Whilst recognising that this incident occurred while Mr McClune was ‘on duty’ CSP do not consider that it was encountered by him in the course of his official duties. Neither does CSP consider that the telephone call and its effect on his wife and himself as being attributable to the nature of his duties or activity reasonably incidental to those duties. Consequently, the conditions of the relevant rule (1.3(i)) are not considered to have been met.”

“Mr McClune was mistakenly called at home by a colleague seeking to rearrange shifts. Mr McClune was in fact on duty when this call was made. CSP did not view this incident as being in the nature of Mr McClune’s duties or as being an activity reasonably incidental to those duties.”

It could not be foreseen that the telephone call would cause any distress to Mr McClune’s wife or discord in his home. It is not attributable to the nature of his duties or a reasonably incidental activity.

14.3. Self Referral to OHS

“While CSP can appreciate a degree of frustration for the delay in the decision … as to what action is to be taken when such a request is received. CSP does not consider that an individual would be entitled to IB simply because they do not agree with a decision or because it took time for the decision to be reached.

Consequently, the conditions of the relevant rule (1.3(ii)) are not considered to have been met.”

14.4. Smoking Policy

“CSP consider that dissatisfaction with his employer’s implementation of the smoking policy does not fall within the scope of the nature of Mr McClune’s duties or an activity reasonably incidental to those duties.

Consequently, the conditions of the relevant rule (1.3(ii)) are not considered to have been met.”

“Mr McClune had concerns that staff were not adhering to the no-smoking policy within the prison. CSP were of the belief that this was not related to Mr McClune’s duties or to an activity reasonably incidental to those duties.”

Failure by Mr McClune’s employer to implement a non-smoking policy would not be attributable to the nature of his duties or a reasonably incidental activity.

14.5. The improper procedures Mr McClune has alluded to are not pensions matters and it is not CSPNI’s role to investigate and/or adjudicate on complaints/grievances between Mr McClune and his employer.

14.6. Mr McClune’s management were within their rights to criticise the officers concerned where they felt that an incident had been inappropriately handled. Mr McClune’s reaction to that criticism could not be considered to be in the nature of his duties or reasonably incidental to them.

14.7. The test to be met in respect of Rule 1.3(i) is whether Mr McClune’s injury was solely attributable to his duties; not that it was solely attributable to incidents that occurred while he was on duty.

CSIBSNI Rules

15. Rule 1.3 provides,

“… benefits in accordance with the provisions of this Part may be paid to any person to whom the Part applies and

(i)
who suffers an injury in the course of official duty, provided that such an injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; or

(ii)
who suffers an injury as a result of an attack or similar act which is directly attributable to his being employed, or holding office, as a person to whom the scheme applies; or …”

CONCLUSIONS
16. Injury benefits are payable under Rule 1.3 when an injury, suffered in the course of official duty, is either solely caused by the nature of that duty, or solely arises from an activity reasonably incidental to that duty : the repetition of solely to which I have given emphasis reflects a judgement of the High Court in England
.

17. I take the view that management action, such as that which followed the incident in April 2002, are activities reasonably incidental to one’s official duties. I would take the same view of a work-related telephone call which is not to say that I accept the proposition that any injury was solely caused by such a call.  

18. In the absence of any suggestion that attendance was for purely social purposes.  I take the view that attending a member’s place of work is an activity reasonably incidental to the member’s official duties. If, by so attending, an individual encounters an atmosphere which is injurious to him, there is potential for benefit to be payable provided of course that there is the necessary link with the relevant injury.  Without offering any view whether as a matter of fact Mr McClune’s injury is solely due to the lack of a smoke free environment at his place of work, if CSP are suggesting the failure of an employer to implement a non-smoking policy cannot be seen as the basis for a claim under Rule 1.3 then I reject that suggestion – if working in such an environment is the sole cause of the injury then the test will be met.

19. CSPNI’s position seems to be that, even if the relevant injury has been caused in the way claimed, benefit is not payable because the specified activities were not connected to Mr McClune's duties.  I do not regard that position as tenable for the reasons I have given in the previous paragraph.

20. CSPNI also argue that Mr McClune’s work-related stress arose, not out of the incidents themselves, but from his perception of them.

21. Different people will react in different ways to different circumstances.  That one person may suffer a fractured cheekbone from a blow in the course of restraining a prison inmate, whereas another person, who receives the same kind of blow does not suffer an injury, does not mean that the former’s injury is not solely caused in the course of official duty. I appreciate that the illustration I have given is more easily understood than in cases of mental illness; the latter can nevertheless fall within the definition of injury for the purposes of the Scheme. The way people react mentally to incidents at work can differ just as can people’s physical reactions. If, at the end of the day, Mr McClune’s reaction to the course of action taken by his managers following the April 2002 incident was the sole cause of his injury, then he is entitled to an award under Rule 1.3 of the CSIBSNI.  The fact that his perception may be wrong or that the management were within their rights to question his actions is irrelevant. That Mr McClune’s reaction must be reasonable is not part of the test in rule 1.3 – Mr McClune’s condition must simply be solely attributable to the course of action taken by his managers following the April 2002 incident. The same test would apply to the telephone call and the smoking policy.

22. In relation to the telephone call, it may be helpful for me to draw attention to an appeal which is currently before the Scottish Court of Session against a decision I made in a case involving another Prison Officer who also claimed to have suffered an injury as a result of a telephone call from his prison querying why he was not at his work.  I expressed the view there that the claimed injury arose from the reactions of the particular officer’s wife.  Her actions may have been prompted by the telephone call but her actions were not an activity reasonably incidental to his duty.  As I have already noted this decision has been the subject of an appeal the outcome of which has yet to be determined.

23. On the question of whether Mr McClune changed his claim at stage two of IDR, I note that the GP in his letter says that Mr McClune had been suffering from stress and anxiety since an incident at work in September 2002. He then went on to describe the incident. At no point in his letter does the GP say that Mr McClune’s stress was caused by the incident itself.

24. I am minded to uphold Mr McClune’s complaint and remit the decision back to CSPNI to reconsider. There are circumstances where I may direct that a benefit be paid rather than remitting a matter back to the decision maker for further consideration. I have taken such a course on a number of occasions, usually where either I have reached the view that the decision maker has acted perversely or where it is clear from the factual evidence that the decision points only one way. Here I am quashing the decision not on grounds that it was perverse but because it has been taken under a misapprehension of law. In those circumstances I am remitting the matter for a fresh decision to be taken.

25. This has been a difficult time for Mr McClune and it is appropriate that there should be some recognition of the distress and inconvenience he has suffered as a consequence of CSPNI’s mistaken approach. I have made directions accordingly.

DIRECTIONS
26. Within 28 days of the date of this determination, CSPNI shall reconsider whether Mr McClune is entitled to an injury benefit under section 1.3 of the CSIBSNI.  Within the same timeframe, CSPNI shall pay Mr McClune £100 in recognition of the distress and inconvenience he has suffered.

DAVID LAVERICK

Pensions Ombudsman

31 July 2006
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