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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs X

	Scheme
	:
	The NHS Pension Scheme. 

	Respondents 
	:
	Paymaster (1836) Limited (“Paymaster”) (Paying Agent)

	
	:
	The NHS Pensions Agency (“the Agency”) (the Scheme Manager)


MATTERS FOR DETERMINATION
1. Mrs X has complained that:

1.1. Paymaster was incompetent and inefficient in not checking/recalculating her widow’s pension when she asked them to do so. As a result Paymaster overpaid her widow’s pension for twelve months.  Mrs X believes Paymaster should accept some of the financial consequences of their mistake, as the stress and distress affected her health.

1.2. Paymaster made wildly inaccurate statements which reflected on her honesty.

2. The Agency mishandled stage 2 of the internal dispute resolution (“IDR”) procedure. In particular:

2.1
Documents were lost/went astray, which caused a delay.
2.2
They did not have an understanding of her case and seemed unaware that the appeal was on health grounds supported by a doctor’s letter.
2.3
They made wildly inaccurate statements which reflected on her honesty.
2.4
The second stage decision ignored true facts and the untrue statements, which were later explained as ‘minor misunderstandings’.
2.5
The decision was not received until eight months after the appeal process started instead of two months as required by legislation.
3.
Mrs X is seeking justice and financial recompense for the stress and distress that affected her health, caused by the respondents’ incompetence.
4.
Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS

Background
5.
Dr X, Mrs X’s husband, retired aged 70 on 8 July 1998 and died on 23 March 2001.
6.
Cartwright & Lewis, Mrs X’s solicitors, gave notification of Dr X’s death to Paymaster, who in turn, told the Agency on 19 April 2001.

3. Mrs X signed the claim form for a widow’s pension on 2 May 2001, which Paymaster received on 8 May 2001.
4. On 15 May 2001, Paymaster wrote to Mrs X informing her that the widow’s pension for the first three months would be £22,943.35 per annum (effective from 24 March 2001), which was equal to her late husband’s pension.  Thereafter, her pension would be paid at a rate of £18,091.82 per annum.  This first payment, including arrears, was made on 17 May 2001.
5. Shortly before the revised rate of her widow’s pension was due to start on 24 June 2001, Mrs X telephoned Paymaster to verify that the figure of £18,091.82 was correct.  A copy of her telephone bill substantiates that a call to Paymaster took place on 21 June 2001 and the handwritten note, which Mrs X wrote on Paymaster’s earlier letter of 15 May, says,
“Phoned 21/06/01 to verify this (” (with the arrow pointing at £18,091.82)

There is also a second notation made by Mrs X about the amount of  widow’s pension, payable during the first three months at a rate equivalent to her late husband’s pension, increasing from £22,943.35 to £23,748.  In fact, the correct figure was £23,700.48 from 9 April 2001.  Paymaster has no written transcript of any such telephone call.
6. Following a notification of the widow’s guaranteed minimum pension (“WGMP”) from the National Insurance Contributions Office (“NICO”) dated 3 July 2002, Paymaster updated Mrs X’s records.  On 9 August 2002, Paymaster wrote to Mrs X saying,
“A recent inspection of our records has revealed that due to an error in this office, which is very much regretted, your NHS widow’s pension has been overpaid by £6,689.44 (gross) for the period 24 June 2001 to 17 July 2002.

The error occurred when a calculation was made to increase the continuing annual rate of your widow’s pension from 24 June 2001.  This unfortunate error was carried through to the pension increase that took place on 8 April 2002.


Date
Incorrect Rate
Correct Rate

24/06/2004

£18,091.82

£11,848.55

08/04/2002

£18,399.38

£12,048.89

We have contacted the Inland Revenue to ask what tax adjustment should be allowed against the overpayment.  As soon as I receive their reply, I will contact you again to inform you how much you will be asked to repay.

Please accept my sincere apologies for this error, and for the distress and inconvenience that this causes you.”

7. Mrs X telephoned Paymaster on 14 August 2002 to say that she had previously queried her widow’s pension and had been told it was correct.

8. On 9 January 2003, Paymaster wrote to Mrs X requesting her to repay the net overpayment of £5,113.74 [i.e. £6,689.44 less £1,575.70 (tax)].  The tax adjustment related to 2001/02 and 2002/03.

9. Cartwright & Lewis sent a letter to Paymaster, dated 9 June 2003, saying that, when the higher payments were being made their client had a relatively comfortable standard of living, however, with the lesser amounts being made, Mrs X was finding it much more difficult to deal with her finances.  As a result, Mrs X was not in a position to repay the full sum but made an offer to repay 50% (£2,556.87) of the total overpayment (£5,113.74).  This would be a one-off payment in full and final settlement.
10. In July 2003, Paymaster wrote to Cartwright & Lewis noting the offer.  They said before making a decision to waive the balance of the overpayment, Paymaster would require evidence that recovery in full would cause financial hardship.  They asked for a breakdown of all Mrs X’s total income and outgoings.
11. In response, Mrs X wrote a letter dated 8 August 2003 to Paymaster, which said,

“May I say that I am surprised at the approach you are taking which would necessitate me proving to you that I am classified as “needy” before you would accept only 50% of the money you are demanding.

This is not a matter of finance and hardship.  Nowhere in your letters do I see you accepting any responsibility for errors made by NHS staff, which have caused me a great deal of stress and distress at the worst time in my life when I am struggling to come to terms with the unexpected death of my dedicated GP husband after forty eight years and also my changed circumstances.
Firstly, the blunder in calculating the actual pension I was to receive – who is responsible and how could it have happened.  Why did it take a year to discover a mistake had been made?

Secondly, there is the matter of the telephonist / clerk / computer expert who was asked to check that the figures I had been given were correct.  How did they check?  When I phoned on 21/06/01 why did this person tell me that indeed the figures were correct?!!
…. A solution submitted to you by my solicitors to pay 50% of the money and for you to accept the loss of 50% to recompense for the mistakes and also for the distress your staff have caused seems quite fair.”
12. Paymaster treated Mrs X’s letter of 8 August 2003, which was received on 28 August, as a complaint.  They stated it was their office’s policy to obtain details about total income and outgoings before any decision could be made.  They reiterated that all information would be kept in strict confidence.
13. Mrs X contacted Paymaster again by telephone as she felt their reply did not answer her questions set out in her letter of 8 August.
14. Paymaster wrote again to Mrs X on 18 September 2003 and their letter said,

“I am writing further to our telephone conversation on 11 September ….

Your husband’s basic rate of NHS pension and your own widow’s pension are both based on two separate periods of service.  The first period was for service that ended on 30 September 1988.  This was later combined with the service as at his final retirement date of 8 July 1998.
The increases awarded on his pension were based on the later date.  However, when your continuing/lower rate of widow’s pension came into payment on 24 May 2001 the earlier date of 1988 was used to calculate the increases due and as a result your pension was paid at the incorrect rates as shown below:

…

Due to the notification to us by the Department of Work and Pensions (“DWP”) of your entitlement to a WGMP we had to re-calculate your pension rate.  It was at this point that the error in our original calculation was discovered.
As a result of this error you were overpaid £6,689.44 gross for the period 24 July 2001 to 17 July 2002.  The adjustment allowable against this overpayment is £1,575.70 which leaves a balance of £5,113.74 to be recovered.

With regard to the check you requested by telephone of the rate being paid to you I can only assume that this was made from the on-screen record which was at that time incorrect.  However, this would not be known by looking at the screen alone.  I can only apologise for the incorrect information you were given at that time.

In view of the circumstances under which this overpayment arose the case has been referred for a review …”
15. On 25 September 2003, Paymaster wrote to Mrs X’s solicitors saying that as this was public money to which Mrs X was not entitled, they were obliged to seek recovery of the full net amount of £5,113.38.  They were happy to accept the offer of £2,556.87 as a first payment but would need to recover the full amount.  They would be prepared to accept the recovery of the balance (£2,556.51) over a longer period.
16. Having been sent a copy of this letter by Cartwright and Lewis, Mrs X wrote to Paymaster on 3 November 2003 telling them that the solicitors were no longer acting for her and their work had finished months ago.  She queried whether the letter of 25 September 2003 was linked to the review that they were conducting.
17. At this time, Mrs X also contacted the Pensions Advisory Service (TPAS).  They replied in November 2003 with general advice and suggested to Mrs X that she invoke the Scheme’s IDR Procedure.

18. Paymaster contacted Mrs X by telephone on 25 November and 5 December 2003 in an attempt to explain their position and reach an agreement about how the overpayment would be repaid.  A suggestion was made that the balance could be paid over 5 years.
19. Mrs X wrote to Paymaster on 9 December 2003 asking for the IDR Procedure to be instigated.  An acknowledgement was issued on 18 December and a further letter issued on 22 January 2004 saying a decision would be sent shortly.
20. The first stage IDR decision was issued by Paymaster on 30 January 2004.  They summarised the events and, although they regretted their error, proposed that Mrs X pay 50% of the overpayment immediately and the balance over a five year period.
21. Mrs X passed a copy of the first stage IDR decision to TPAS at the end of February 2004 and asked for their advice.  TPAS entered into correspondence with Paymaster before eventually invoking stage two of the IDR procedure on 26 July 2004.
22. Paymaster confirmed that the second stage IDR application had been sent to the Agency on 12 August 2004.  My investigator has established that this would have been sent by internal post / courier.
23. Having had no response, TPAS reminded Paymaster at the end of October 2004 that a stage two IDR decision was still outstanding.  On receipt of this letter, Paymaster telephoned the Agency on 5 November to establish the current situation and it was discovered the Agency had no knowledge of the complaint.  Paymaster wrote to TPAS on 9 November saying the Agency did not appear to have received all of the relevant documentation but they were arranging for copies of the correspondence to be sent.  The Agency also replied to TPAS on 9 November and said they aimed to make a decision by 7 December 2004.

24. The Agency issued their interim decision on 6 December 2004, which said,

“The Complaint
…Mrs X is concerned that the Agency’s paying agents expect her to repay the full amount of an overpayment of widow’s pension benefit.  Following news of the overpayment, Mrs X has experienced some health problems.  Mrs X believes that, as the overpayment was not her fault, it is unreasonable to expect her to repay the full amount.  She is also unhappy with the way she feels Paymaster has treated her since the overpayment was discovered.

Interim Decision

Advice of an overpayment of benefits will inevitably be received as unwelcome news but Paymaster’s subsequent request for repayment appears to have been made correctly.

Where repayment would cause an individual financial hardship (and is not simply inconvenient) full recovery may not be pursued but otherwise it is legitimate to ask for full repayment of any monies to which an individual is not entitled.  In Mrs X’s case it seems that an invitation to state her case has been made but she has yet to respond in a way that would allow such consideration to be given.

I am sympathetic towards Mrs X as a widow who has been presented with an overpayment.  I would also accept that she might expect some consideration for the distress and inconvenience caused by the mistake.  However, before I offer a final decision on her case it is important to establish if full repayment would cause her financial hardship.  I would therefore be grateful to receive comments on this point …

Reason for interim decision

In common with all public bodies, the NHS Pension Scheme is expected to treat Scheme members and their dependants in a reasonable and fair manner.  In the unfortunate event that an overpayment of benefit occurs, Scheme Managers may not simply disregard the overpayment but must make all reasonable attempts at recovery, having regard to the circumstances of the overpayment and the individual’s ability to pay.
In Mrs X’s case an overpayment of £5,133.74 was caused by the continued payment of initial widow’s pension beyond the normal first 3 months.  It seems reasonable to suppose that, given the initial advice to her about payment levels, Mrs X might have been expected to realize something was amiss when her widow’s pension payments did not reduce.  Even if she did not realize something was wrong there is no automatic provision for either the Agency or Paymaster to waive any part of the overpayment simply because an administrative mistake has been made, as Mrs X might suppose.

Although Mrs X is concerned about her treatment by Paymaster their request for repayment seems to have been properly made.  I note that they have offered Mrs X a detailed explanation of their actions however, I do accept that Mrs X own feelings of concern are genuine …”

25. On 22 January 2005, Mrs X commented on the decision-maker’s letter to TPAS and stated he had made inaccurate statements.  She also felt that the Agency had not given proper consideration to her health problems and so had dismissed her appeal too lightly.
26. Mrs X wrote to the Agency on 27 March 2005 giving her comments, which included setting out the true facts of her case and drawing attention to her health problems and medication.
27. The stage‑two IDR decision, issued on 8 April 2005, was not to uphold Mrs X’s complaint.  In summary, the Agency stated that Mrs X should have realized that a mistake had occurred when her initial widow’s pension did not reduce.  She was not entitled to the overpaid pension and no suggestion was ever made at any time that she was.  Furthermore, no valid reason had been presented as to why recovery should not be pursued.  However, as a gesture of good will and in recognition of the administrative error that led to the overpayment, the Agency reduced the size of the overpayment by £250, thereby making the total overpayment £4,883.74.  They did not think it reasonable for Mrs X to expect further compensation for distress and inconvenience.  They also responded to the various points Mrs X had raised in her letter.
28. In a letter to the Agency dated 13 April 2005, Mrs X outlined what she disagreed with, including what she considered to be untrue, and said that plainly the decision‑maker had not properly read the official documents.
29. Five days later, Mrs X wrote to the Agency again saying that on reflection she wished to withdraw her offer to repay half the overpayment.

30. In response to these two letters, the Agency sent a letter to Mrs X on 22 April, in which they explained Paymaster’s actions and although acknowledging that Mrs X did not cause the overpayment, that did not free her from responsibility to make the repayment.  The Agency acknowledged that the circumstances of the overpayment had previously been incorrectly quoted and apologised for this.  They noted the overpayment did not result from the initial pension continuing beyond the first three months but had occurred due to the revised widow’s pension being paid at a higher rate than the normal continuing rate of widow’s pension.  It concluded that it was still reasonable to ask for full repayment but considering the inconvenience and stress the Agency would only seek recovery of £4,883.74 (£5,133.74 less £250).
31. On 7 May 2005, Mrs X brought her complaint to me.

MEDICAL EVIDENCE SUBMITTED TO THE AGENCY
32. Dr Simpson, Mrs X’s General Practitioner, wrote a letter on 21 July 2004 addressed to ‘To Whom It May Concern’.  It said,

“I believe this lady is having problems with her widow’s pension …. 
This information came via a letter and caused her considerable distress and anxiety.  She developed palpitations, which lasted for three months and caused her considerable distress.  It affected her health quite considerably.  She became generally unwell, developed skin problems and remains unwell for about three months.

She is normally fit and well, not on any regular medication and is very infrequent attender.  However, since this episode she has been to the surgery on many occasions, which is quite out of character for her.  The length of time for the matter to be resolved has also caused her considerable distress and I would be grateful if the matter could be given urgent attention.”
SUBMISSIONS

33. Mrs X says,

33.1. The declaration agreeing to repay any overpayment was signed before she knew what her pension would be.

33.2. The figure of £18,091.82 seemed an odd amount and more than she was expecting.  She initially queried this figure with her accountant who suggested contacting Paymaster, as the paying agent.  The problems she has encountered since stem from Paymaster not checking the figure satisfactorily.
33.3. She lives within her means and carefully budgets for her expenditure.  She had no idea at that time how NHS pensions were calculated and assumed Paymaster knew what they were doing.  She had spent the money as part of her normal income in good faith and had not saved the money away somewhere to return to Paymaster when they discovered the mistake.
33.4. She did not receive the overpayment as a lump sum but gradually in monthly instalments into her bank account from which she pays bills that occur in the running and upkeep of a home etc.  She cannot say precisely how the overpaid pension was spent, however, in reply to my investigator’s questions, there were four exceptional items of expenditure which she can recall as follows:

· A £625 donation to St Peter’s Church to repair / renew the loop system which was not working at her husband’s funeral and equalled half the cost.
· £100 donation to St Mary’s Hospice.
· Two holidays; a holiday cottage in Wales (cost £461) which was booked when her husband was alive and the other holiday in Menorca for her son, his wife, their baby and herself to recovery from the sudden illness and death of her husband.  She cannot recall the amount paid for the latter holiday but estimated that it would have been approximately £1,200.
· £1,300 for the re-laying of her driveway, which had crumbled.

It is difficult for her to say if she would have acted any differently, if she had known the correct lower level of widow’s pension at outset.  The holiday to Menorca was a spur of the moment decision and was taken to help her family overcome the sudden loss of her husband.  She does not know if she would have chosen a less expensive holiday.  Similarly, she is unsure whether she would or would not have made the same level of donation to the church or how her income may have affected the size of that donation.  She wanted to do something in memory of her husband and it was a great thing to do.
33.5. She does not fully understand the legal terms estoppel and change of position.  She would now (with hindsight) like to claim that the money donated to the church/hospice and the holiday to Menorca be deemed not recoverable.  This money (£1,925) was spent in good faith, as she wished, because she had been told the money was hers.  Furthermore, she would like the rest of the expenditure of the overpayment, for which she has no receipts or accounts, to be treated as lifestyle improvements (i.e. CBSO concerts, theatre tickets and dining out etc).
33.6. Numerous staff at Paymaster have dealt with her complaint which contributed to inaccurate statements in various letters.  She has found these inaccuracies upsetting, as they have twisted the facts slightly and added comments to put themselves in the right and her in the wrong.  In particular, she asked whether the figure of £18,091.82 was right and not, as Paymaster contend in correspondence, that she asked if her current pension was correct.  Furthermore, she did not expect the higher widow’s pension to continue, as Paymaster incorrectly suggested.  She objects to these inaccuracies, obfuscation, insinuations and misrepresentation which she feels raises questions about her honesty.
33.7. Paymaster does not want to face up to the mistakes made by two of their staff and take responsibility for this error.  Although Paymaster says they are sorry for any inconvenience, this does not go far enough.  Paymaster should accept some liability and pay some financial redress.
33.8. As well as flaws in the stage‑two Interim Decision by the Agency, there were also flaws in the stage‑two Final Decision.  No specific mention of her GP’s letter or the appeal document was made by the Agency in their decisions.  As documents went astray, there is speculation as to whether they had all the documents needed to make a proper decision.
33.9. The continual burden of having to expose these mistakes has been necessary, so that the true facts only were used in the various decisions and judgements that were being made.  This has caused a lot of stress, distress and anxiety plus the inconvenience of a huge amount of clerical work over a long period of time (5 years).  This stress eventually affected her health (racing heart / tachycardia) after reading accusations in the IDR stage one review letter in February 2004 (not in the overpayment letter of 2002).

33.10. No consideration has been given for her age and she has probably been more affected by this case than a younger person who would have been less worried.

33.11. The Agency’s offer of £250 redress in their stage‑two decision was for the original “administrative error” but they did not “consider it reasonable to expect anything for distress and inconvenience”. In subsequent correspondence during the investigation, the Agency said “it does not consider a compensatory payment for distress is appropriate”.  Based on this evidence, no redress for distress and inconvenience has been made.  She, therefore, claims £250 redress for the miscalculation already stated and an additional £250 redress for distress and inconvenience.
34. Paymaster submit,
34.1. An unfortunate error occurred when the widow’s pension was originally calculated and they accept this was entirely their fault.  Whilst they sincerely regret any inconvenience caused to Mrs X, they have a duty to collect overpaid pensions.
34.2. In the absence of any written record they are unable to refute, or otherwise, that they verbally confirmed the annual rate of £18,091.82.  They can only assume that, if confirmation was given, an inexperienced advisor from the Customer Communication Centre with access to electronic records displayed on screen spoke to Mrs X.
34.3. They genuinely regret the anxiety Mrs X has been caused, especially the affect this has had on her health.

34.4. Mrs X signed a declaration on the application form for her NHS widow’s pension, which agreed to repay any overpayment.

34.5. They consider it unreasonable for Mrs X to keep the overpayment when she has not supplied any evidence that repayment would cause her financial hardship.  They have been reasonable in attempting to negotiate terms of repayment, including allowing repayment over an extended period.
35. The Agency say,

35.1. There is no automatic provision for either the Agency or Paymaster to waive any part of an overpayment simply because an administrative mistake has been made.

35.2. Based on their file, the earliest point at which the Agency became aware of Mrs X’s stage‑two IDR appeal was on 5 November 2004.  Although Paymaster said the relevant paperwork was posted on 12 August 2004, they can find no evidence that this correspondence was received by the Agency.

35.3. Once the documentation had been received on 9 November 2004, an interim decision was issued within four weeks (i.e. by 6 December 2004).  As such, the Agency does not accept that it has been guilty of maladministration by delaying action under stage two of the IDR procedure.

35.4. With regard to the decision-maker not seemingly having any understanding of her case, the Agency refutes this allegation.  The decision-maker acknowledged in his letter of 22 April 2005 that her complaint related to the overpayment of her widow’s pension because it had been paid at an incorrect rate.  This is true.  However, what is not accurate is the description of the incorrect payment as a continuation of the initial widow’s pension, for which the Agency has apologized.  That response also recognizes the issues around Mrs X’s health problems.
35.5. From reading the file, it would appear that a significant number of Mrs X concerns revolve around the tenor of the correspondence and delays experienced with the Pensions Advisory Service’s advisor; not Paymaster or the Agency.  It does not consider a compensatory payment for distress is appropriate.
CONCLUSIONS

36. It is clear that Paymaster incorrectly calculated Mrs X’s widow’s pension.  They quoted the wrong figure in correspondence to her and put the incorrect level of pension into payment.  Paymaster do not dispute that the overpayment arose as a result of an error on their part.  Clearly such an error amounts to maladministration.

37. Paymaster do not dispute that Mrs X telephoned them on 21 June 2001 but previously have tried to surmise what might have been said, even though they do not know which member of staff spoke to Mrs X.  Without an accurate telephone record, this is pure speculation.  Mrs X’s telephone bill proves that she telephoned Paymaster on this day.  Since Mrs X is the only person who is able to recount the conversation and, in the absence of any other contrary evidence, I accept that she telephoned to check on the revised amount of pension that was due to begin from 24 June 2001.

38. Having been asked to check the pension of £18,091.82 per annum, Paymaster still did not pick up on its previous calculation error.  I note Paymaster’s probable explanation that an inexperienced administrator simply read the computerised records.  Whilst that may be so, the fact that Mrs X had rung because she was uncertain the figure was correct should have caused the person concerned to check that the computerised figure was indeed calculated in accordance with the Regulations instead of blindly taking what was shown on the screen as being correct.  In my view failure to properly check the widow’s pension could also be regarded as maladministration.
39. The Agency, through its paying agent, has a legal right to recover overpayments made under a mistake of fact or law.

40. Notwithstanding this, there are certain circumstances where the recipient of the overpayment may have a defence to such an action.  The two defences are estoppel and change of position.  There are some common elements; the main difference being that estoppel relies on a representation or statement of fact having been made which led the recipient to believe that s/he was entitled to treat the money as their own.  S/he may claim that, in reliance on the overpayment made, s/he changed his/her position so that it would be unfair to have to repay the money, either in full or in part.  Case law has established certain principles: the recipient must have been unaware that overpayments had been made; there must be a causal link between the change of position and the receipt of the overpayment (i.e. but for the overpayment the expenditure would not have been incurred); and the action taken must be irreversible.
41. The courts have held (National Westminster Bank plc v Somer International UK Limited [2002] 1 All ER 198) that the change of position defence is not limited to specific identifiable items of expenditure and that it may be right not to apply too demanding a standard of proof when an honest defendant says that s/he has spent an overpayment by improving his/her lifestyle but cannot produce detailed accounting.  Spending money on food and drink, holidays, leisure or gifts can constitute a change of position.  In Scottish Equitable plc v Derby [2001] EWCA Civ 369 the Court of Appeal held that £9,000 spent on modest but unspecified lifestyle improvements was not recoverable.
42. Was Mrs X unaware that a mistake had been made?  She did query the position and was assured, albeit orally, that the figures quoted were correct.  I therefore accept that Mrs X was unaware that an error had been made.
43. Some of the expenditure incurred by Mrs X, such as the holiday to a cottage in Wales had been booked prior to her widow’s pension coming into payment.  In those circumstances, there can be no strict causal link between the payments and the expenditure.  Furthermore, the repairs to her driveway would have been an expense that would have been incurred anyway.  I therefore consider that the Agency is not precluded from recovering from Mrs X that part of the overpayment used by her to pay these expenses.
44. Although Paymaster led Mrs X to believe that her widow’s pension was being paid at the correct rate, in order to establish any grounds for resisting a request for repayment she would need to show that she had acted to her detriment as a result.  Prior to my raising the matter, Mrs X had made no such claim.  During my investigation she initially appeared unsure that she had changed her position detrimentally.  Rather her argument was that as this error had been made by Paymaster, they should bear some of the financial consequences for their mistakes.  Towards the end of my investigation Mrs X indicated that, with hindsight, she wished to make such a claim.  But the evidence remains inconclusive as to whether she would or would not have acted any differently had she known of the correct amount of pension to be received.  
45. As to the remaining overpaid amount, it is now impossible to say precisely how that total amount was spent.  Mrs X has made it abundantly plain that she does not wish to provide details of her income and expenditure.  Whilst some of the overpayment would appear to have been used to settle bills, which would have been incurred as a matter of course, it would not be unreasonable for some of the expenditure to have been spent on unspecified lifestyle improvements.  Indeed, Mrs X has latterly said that the remaining overpayment was spent on lifestyle improvements.  However, the lack of evidence means that I am unable to uphold Mrs X’s request for Paymaster to refrain from recovering the full amount.
46. I consider that the repayment should not be made over a shorter term in which the overpayment occurred.  In this case, this is twelve months.  However, some consideration should also be taken of the size of the repayment in relation to the correct level of widow’s pension, especially given the comments in Cartwright & Lewis’ letter of 9 June 2003.  I would normally expect the parties to reach agreement over a repayment schedule, although it seems to me that Paymaster is being very reasonable to allow Mrs X to spread the repayment over five years.
47. The letter Paymaster sent to the Agency on 12 August 2004 about Mrs X’s appeal is simply addressed to a particular person at the NHSPA.  No other address details were shown on that letter but as an internal messenger service (as opposed to external post) was used, that is not so surprising.  Although the Agency has no record of receiving this letter, it seems to me, more likely than not, that the letter arrived at the Agency in Fleetwood and it was lost within their organisation.  Once it came to light in early November 2004, the Agency quickly gave their interim decision within a month.  Perhaps a little too hastily since there are certain inaccuracies, such as the circumstances about how the overpayment arose.  This led to an interim decision based on incorrect facts, which continued into the stage‑two final decision.  There is also no mention of any telephone call about the verbal representation.  I do not agree that the Agency were unaware of Mrs X’s health condition since they briefly commented that following news of the overpayment, Mrs X had had health problems.  Furthermore, following the stage‑two interim decision, Mrs X drew attention to her health problems in her letter of 27 March 2005 and this was dealt with when the Agency issued its final stage‑two decision.
48. There were delays between the interim decision on 6 December 2004 and the final decision on 8 April 2005.  However, Mrs X has acknowledged that the delays occurred whilst she was dealing with TPAS and as a result her comments were not provided to the Agency until 27 March 2005.  Nevertheless, the decision-maker was still under the mistaken impression that the original widow’s pension had not reduced and thereby he wrongly concluded that Mrs X should have realised this.  Clearly, Mrs X’s widow’s pension had reduced, albeit to an incorrect level, but that is not reflected in the decision letter and so any decision must surely be flawed. However, this was later corrected and does not alter the outcome.
49. I accept that Mrs X has suffered distress and inconvenience, however I consider that £250, which the Agency has already offered, is appropriate redress and so I do not need to make a direction in this regard.  In reaching this decision I have taken into account that Paymaster are prepared to accept the repayment of the balance of the overpaid amount over a period of five years.
DAVID LAVERICK

Pensions Ombudsman

29 March 2007


- 1 -


