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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr J Shepherd

Scheme
:
The Air Products plc Pension Plan

Respondents
:
The Trustees of the Air Products plc Pension Plan

MATTERS FOR DETERMINATION
1. Mr Shepherd has complained that the Trustees sought to recover an overpayment of pension without agreeing a repayment schedule with him. He did not agree with the Trustees’ interpretation of relevant sections of the Welfare Reform and Pensions Act 1999.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. Mr Shepherd is in receipt of a pension from the Scheme. His pension rights became subject to a pension sharing order, in March 2004 under Section 24B of the Matrimonial Causes Act 1973. The order specified that 72.2% of Mr Shepherd’s pension rights be transferred for the benefit of his former wife, to take effect from the decree absolute. The decree absolute was dated 13 May 2004. Mr Shepherd was also required to pay his former wife £750 per month, under a consent order, until the pension sharing order had been discharged or for four months from the decree absolute, whichever was the earlier.

4. In December 2003, the Pensions Manager had written to Mr Shepherd informing him that, if his former wife was awarded 72.2% of his Scheme pension, the annual amount would be reduced to £12,057.

5. In August 2004, the Scheme administrators notified Mr Shepherd that, under the terms of the pension sharing order, the Trustees were required to reduce his pension with effect from 13 May 2004. The administrators explained that it had not been possible to reduce the pension from that date and so Mr Shepherd had been overpaid by £6,897.53. The overpayment calculation is set out in an appendix to this determination. The administrators went on the say that the Trustees proposed to recover this amount by imposing a temporary further reduction on Mr Shepherd’s pension. The proposed reduction was £985.37 for one month, followed by £985.36 for a further six months. They explained that the Trustees did not propose to add interest to the amount due despite recovery being spread over seven months. Mr Shepherd was informed that his gross monthly pension from September 2004 would be £24.63.

6. The relevant sections of the Welfare Reform and Pensions Act 1999 under which Mr Shepherd’s pension falls to be reduced are set out in an appendix to this determination.

7. Mr Shepherd disagreed with the way the pension sharing order was being implemented and invoked the Scheme’s Internal Dispute Resolution (IDR) procedure. He wrote to the Pensions Manager on 23 August 2004 asking that no attempt be made to recover the overpayment until the IDR procedure had been completed. The Pensions Manager agreed to suspend recovery pending an investigation into Mr Shepherd’s dispute.

8. Mr Shepherd disputed the method of recovery for the following reasons:

8.1. The pension sharing order required that the Trustees must discharge their liability within four months of the later of;

· The day on which the order took effect (13 May 2004), or

· The first day on which they were in receipt of:

(a) the order for ancillary relief, including the pension sharing order (17 March 2004),

(b) the decree of divorce or nullity of marriage (13 May 2004), and

(c) the information prescribed by Regulation 5 of the Pensions on Divorce etc (Provision of Information) Regulations 2000 (21 June 2004).

8.2. The latest date was 21 June 2004 and therefore the Trustees could discharge their liability at any time between 21 June and 20 October 2004.

8.3. The reference to 13 May 2004 was incorrect.

8.4. The Trustees should only reduce his pension once the transfer payment had been made.

8.5. The Scheme administrators had notified him that the implementation of the pension sharing order had been completed on 20 August 2004. If the transfer had taken place on that day, he was entitled to his full pension up to and including 19 August 2004.

9. The Pensions Manager issued a stage one decision on 12 October 2004. He concluded that the pension sharing order stated that it was to take effect from the date of the decree absolute (13 May 2004) and this was the date from which Mr Shepherd’s pension should be reduced. The Pensions Manager said that the implementation period should run from 16 June 2004 (the date on which they the information required under Regulation 5 had been received). He noted that the deadline for implementation had not expired and said that, as far as the Trustees were concerned, all time limits had been complied with. The Pensions Manager informed Mr Shepherd that recovery of the overpayment would commence in December 2004 on the same basis as previously proposed.

10. Mr Shepherd wrote to the Pensions Manager on 14 October 2004 informing him of his intention to submit a stage two IDR appeal. He said that, by seeking to recover the money, the Trustees were pre-judging the outcome of his stage two appeal. Mr Shepherd also said that he did not understand how they could determine whether seven months was a reasonable period in which to recover the overpayment without knowing what his financial commitments were. He said that the reduction in his pension represented a reduction of 50% in his overall income which he thought most people would find a financial hardship.

11. Following correspondence from TPAS on Mr Shepherd’s behalf, the Pensions Manager confirmed, on 7 December 2004, that recovery of the overpayment would be suspended for a further three months.

12. Mr Shepherd wrote to the Pensions Manager on 31 January 2005 confirming his intention to submit a stage two IDR application. He pointed out that he had until April 2005 in which to do so. Mr Shepherd asked if the Trustees would agree to suspend the recovery of the overpayment until the appeal procedure, including a possible referral to me, had been completed and a repayment schedule had been agreed with him. The Pensions Manager responded that Mr Shepherd could submit a stage two application immediately and did not need to wait until April 2005.

13. Mr Shepherd submitted a stage two IDR application on 6 April 2005. The Trustees issued their decision on 24 May 2004 to the effect that the pension sharing order had been implemented correctly and an overpayment of Mr Shepherd’s pension had occurred. They proposed to commence recovery over seven months commencing June 2005.

14. Mr Shepherd submitted an application to my office on 7 June 2005. The Pensions Manager agreed to suspend recovery of the overpayment pending my investigation.

15. Although two deductions of £985.36 had been made (June and July 2005), the Scheme administrator arranged for Mr Shepherd to be reimbursed for the July deduction.

16. Following further discussions between Mr Shepherd and the Trustees, he agreed to repay the overpayment at the rate of £250 per month commencing in November 2005.

SUBMISSIONS

Mr Shepherd

17. Mr Shepherd submits:

17.1. By reducing his pension from 13 May 2004 but not paying the pension credit until 20 August 2004, the administrators generated a profit for the Scheme at his expense.

17.2. He and his solicitor understood that his pension would not be reduced until the pension sharing order had been implemented, which is why he was held to a consent order to continue to pay maintenance to his former wife. This has resulted in him overpaying his former wife by £1,970, which he cannot recover. Mr Shepherd says that it is now clear to him that the assumption, on the part of his solicitor, that the pension debit and credit would occur simultaneously was incorrect. He considers that this aspect of the Welfare Reform and Pensions Act to be unfair.

17.3. He has overpaid tax on the higher pension payments, amounting to £1,242, which may not be recoverable. He has submitted a revised self-assessment form to HMRC.

17.4. The Scheme administrators received notice of the pension sharing order in January 2004 clearly stating the effective date. They would therefore have known that his pension was to be reduced by 72.2% and could have notified him of this as soon as the decree absolute was granted. He would then have had time to re-negotiate the terms of the consent order.

17.5. The Scheme administrators were notified of the date of the decree absolute on 7 June 2004 and could have reduced his pension from this date. He would then have been able to stop his maintenance payments and budget for a reduced income.

17.6. The Trustees were unreasonable in refusing to negotiate a repayment schedule. He made his first request to negotiate repayment terms in a telephone conversation with the Pensions Manager on 17 August 2004.

The Trustees

18. The Trustees submit:

18.1. Implementation of the pension sharing order has been made in accordance with the relevant legislation, which makes no connection between the date on which the pension is to be reduced and the date the pension credit is paid.

18.2. Mr Shepherd’s pension was due to be reduced from the date of the decree absolute.

18.3. For there to be an estoppel defence to the recovery of an overpayment, the following conditions must be fulfilled:

· The Scheme must have made a representation of fact which led the recipient to believe that he was entitled to treat the money as his own;

· The recipient must have, in good faith and without prior notice of the payer’s claim, changed his position in consequence of the overpayment; and

· The payment must not have been primarily the fault of the recipient.

18.4. Mr Shepherd did not agree that an overpayment had occurred and therefore had not entered into discussions on a repayment schedule. Nevertheless, following their stage two IDR decision, the Trustees deferred recovery of the overpayment for one month to allow Mr Shepherd to take action. When he did so, they did not implement the proposed recovery schedule.

18.5. The Trustees took the initiative to see if Mr Shepherd was willing to discuss a repayment schedule. He proposed a monthly repayment of £250 in a telephone conversation with the Chair of the Trustees on 5 August 2005. This proposal was accepted on 5 September 2005.

CONCLUSIONS

19. The issues to be determined are

19.1. The date at which Mr Shepherd’s pension fell to be reduced,

19.2. Whether the Trustees are able to recover any overpayment, and

19.3. Whether the way in which the Trustees sought to recover the overpayment amounted to maladministration.

20. Section 28 of the Welfare Reform and Pensions Act 1999 provides for Section 29 to apply ‘on the taking effect of’ a pension sharing order under the Matrimonial Causes Act 1973. Mr Shepherd’s pension sharing order took effect from the date of his decree absolute (13 May 2004). Section 29(1) provides that the transferor’s shareable rights ‘become subject to a debit of the appropriate amount’ on the application of Section 29. In Mr Shepherd’s case, Section 29 applied on 13 May 2004, i.e. on the date of the decree absolute. The effect of this was that his pension became subject to a debit of the appropriate amount, i.e. 72.2%, on 13 May 2004.

21. Section 29(5) refers to the benefits to which the transferor is entitled immediately before the transfer day. Section 29(8) defines the ‘transfer day’ as being the date on which the relevant order takes effect. After the transfer day, the transferor is no longer entitled to those benefits in full because a proportion has transferred to the transferee. From 13 May 2004, 72.2% of Mr Shepherd’s pension transferred to his former wife. This is confirmed in Section 31, which refers to the transfer day in respect of a pension debit being the date on which the relevant order takes effect.

22. The Trustees then had a period of time in which to implement the transfer; the implementation period.

23. Mr Shepherd has made the point that the Scheme administrators were aware that his pension was to be reduced by 72.2%, having been notified of the pension sharing order. However, the administrators would not have been aware, until notified, of the date of the decree absolute. The earliest they were aware of this was 7 June 2004. Mr Shepherd submits that it should have been possible to reduce his pension from this date. In fact his pension was not adjusted until the August payment. A delay of perhaps one month, i.e. June, is not unreasonable but I can see no reason why Mr Shepherd was paid the higher pension for July 2004. I can see that the Trustees needed to calculate the actual amount to transfer to Mrs Shepherd’s pension provider but Mr Shepherd’s pension fell to be reduced by 72.2% (under Section 31(1)) regardless of this. As a consequence, Mr Shepherd was paid his pension at the higher rate for one month more than was perhaps strictly necessary.

24. There are circumstances, where an overpayment is made, when the payer is estopped from recovering the payment. The Trustees cited the conditions required for such a defence to succeed in their submission to me (see paragraph 18.3). I have seen no evidence to suggest that the Trustees made any representation to Mr Shepherd to the effect that his pension would not be reduced until they had transferred the appropriate sum to his former wife. The only communication which referred to the pension reduction prior to the pension sharing order was the letter from the Pensions Manager. This simply stated that Mr Shepherd’s pension would be reduced to £12,057 p.a. if his former wife was awarded 72.2%.

25. Mr Shepherd has suggested that the Scheme administrators should have advised him, upon receipt of notification of the decree absolute, that his pension would be reduced by 72.2%. However, he was already aware that this would be the case because the Pensions Manager had informed him in December 2003. What Mr Shepherd means is that he should have been informed that the reduction would take effect from 13 May 2004. However, the pension sharing order, itself, quite clearly states that it takes effect from the decree absolute. I am not persuaded that there was any requirement for the administrators or, indeed, the Trustees to confirm this for Mr Shepherd.

26. The arrangements Mr Shepherd made by way of maintenance payments flow from his own interpretation, or that of his legal advisers, of the legislation. The fact that this interpretation was mistaken was not a result of any misrepresentation on the part of the Trustees. Whether the relevant provisions of the Welfare Reform and Pensions Act are inherently unfair is not the issue before me – the Trustees needed to comply with that legislation.

27. I am satisfied that the Trustees correctly interpreted and implemented the legislation. Equally, I am satisfied that they are entitled to recover the overpayment.

28. As a rule of thumb I expect to see Trustees allow at least as long a period over which to recover an overpayment as the overpayment has been allowed to continue. Their original proposal was slightly more generous than that even though monthly deduction proposed was significant.

29. Bearing in mind that this was suspended and that a much lesser rate of recovery has now been agreed I do not propose to make any direction in the matter.

DAVID LAVERICK

Pensions Ombudsman

21 September 2006

APPENDIX

Calculation of Overpayment

The Scheme administrator notified Mr Shepherd that the overpayment had been calculated as follows;

Annual rate of pre-pension sharing pension = £43,590

Annual rate of post-pension sharing pension = £12,120

Effective date of pension sharing order: 13 May 2004

First reduced payment due on 25 August 2004, in respect of August 2004.

Total number of days for which pension was overpaid: 80

Total overpayment = (£43,590 - £12,120) x 80/365 = £6,897.53

The Welfare Reform and Pensions Act 1999

28(1) Section 29 applies on the taking effect of any of the following relating to a person’s shareable rights under a pension arrangement –

(a) a pension sharing order under the Matrimonial Causes Act 1973,

…

29 (1)
On the application of the section –

(a) the transferor’s shareable rights under the relevant arrangement become subject to a debit of the appropriate amount, and

(b) the transferee becomes entitled to a credit of that amount as against the person responsible for that arrangement.

(2) Where the relevant order or provision specifies a percentage value to be transferred, the appropriate amount for the purposes of subsection (1) is the specified percentage of the cash equivalent of the relevant benefits on the valuation day.

….

(5) … the relevant benefits for the purposes of subsections (2) and (3) are the benefits or future benefits to which, immediately before the transfer day, the transferor is entitled under the terms of the relevant arrangement by virtue of his shareable rights under it.”

…

(7) For the purposes of this section, the valuation day is such day within the implementation period for the credit under subsection (1)(b) as the person responsible for the relevant arrangement may specify by notice in writing to the transferor and transferee.

(8) In this section –

“relevant arrangement” means the arrangement to which the relevant order or provision relates;

“relevant order or provision” means the order or provision by virtue of which this section applies;

“transfer day” means the day on which the relevant order or provision takes effect;

“transferor” means the person to whose rights the relevant order or provision relates;

“transferee” means the person for whose benefit the relevant order or provision is made.”

 31 (1)
… where a person’s shareable rights under a pension arrangement are subject to a pension debit, each benefit or future benefit –

(a) to which he is entitled under the arrangement by virtue of those rights, and

(b) which is a qualifying benefit

is reduced by the appropriate percentage

…

(3) A benefit is a qualifying benefit for the purposes of subsections (1) and (2) if the cash equivalent by reference to which the amount of the pension debit is determined includes an amount in respect of it.

…

(5)
In this section –

“appropriate percentage”, in relation to a pension debit, means –

(a) if the relevant order or provision specifies the percentage value to be transferred, that percentage;

“relevant order or provision”, in relation to a pension debit, means the pension sharing order or provision on which the debit depends;

“transfer day”, in relation to a pension debit, means the day on which the relevant order or provision takes effect.”

33(1)
A person subject to liability in respect of a pension credit shall discharge his liability before the end of the implementation period for the credit.”

34 (1) For the purposes of this Chapter, the implementation period for a pension credit is the period of 4 months beginning with the later of-

(a) the day on which the relevant order or provision takes effect, and

(b) the first day on which the person responsible for the pension arrangement to which the relevant order or provision relates is in receipt of –

(i) the relevant matrimonial documents …

(2) The reference in subsection (1)(b)(i) to the relevant matrimonial documents is to copies of –

(a)
the relevant order or provision …”
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