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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G J Rushworth 

	Scheme
	:
	Teachers’ Pension Scheme (“the Scheme”)

	Respondent
	:
	Department for Education and Skills (“DfES”) (the “Scheme Manager”)


MATTERS FOR DETERMINATION

1. Mr Rushworth has complained that the Scheme Manager has been significantly inconsistent when dealing with his applications for early retirement on the grounds of ill health.  In particular, it expresses arbitrary criteria, neglects evidence submitted and perversely uses phrases from reports and takes his own evidence out of context to ‘muddy the waters’ when assessing his claim.

2. Mr Rushworth is seeking for the Scheme to accept that, on the balance of probability, he is not expected to return to teaching and should grant his full ill-health retirement benefits with full enhancement and back-dated to his first application date of 31 October 2003.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Legislation

4. At the relevant time, regulation E4(4) of the Teachers’ Pensions Regulations 1997 (as amended) (“the Regulations”) governed ill-health retirement and the definition of “incapacitated” was in Schedule 1 to the Regulations.  The Regulations provided,

“Entitlement to payment of retirement benefits

E4 –
(1)
…



…

(4) In Case C the person – 

(a) has not attained the age of 60,

(b) has ceased after 31 March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D,

and, in cases where the pensionable employment ceased on or after 1st April 1997 the Secretary of State has notified the person in writing that he has not exercised, or is not considering the exercise of, his powers under regulation 5(1)(b) or (c), or regulation 9(1)(a) of the Education (Restriction of Employment) Regulations 2000 by reason of that person’s misconduct on the grounds mentioned in paragraph (b) (misconduct) or paragraph (c) (not a fit and proper person) of section 218 (6ZA) of the Education Reform Act 1988 to direct that he be not appointed to or employed in relevant employment as defined in regulation 4 of those Regulations.

(5) In Case D the person – 

(a) has attained the age of 50,

(b) …

…

(8)
In Case C, the entitlement takes effect –

(a) where, immediately before the person became incapacitated he was in excluded employment, on the day after the last day of his excluded employment; and

(b) in any other case, as soon as the person falls within the Case or as soon as the person would have fallen within the Case had there not been a requirement that the Secretary of State notify that person that he had not exercised, or is not considering the exercise of, his powers of direction under regulation 5(1)(b) or (c), or regulation 9(1)(a) of the Education (Restriction of Employment) Regulation 2000,


or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.”

Schedule 1

“Incapacitated”
“A person is incapacitated –

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so,

(b) in any other case, …”

Other Evidence

5. Extracts taken from the Report by the CFS/ME Working Group of the Royal Colleges of Physicians, Psychiatrists and General Practitioners, issued in 1996, (“the 1996 Report”)  said,

–
Section 1.2


 “The following document is not an extensive review of CFS.  Our aim is to briefly review the current state of knowledge in this area, basing our conclusions principally on published evidence but supplemented by our clinical experiences.  We do not address important medico‑legal issues, such as disability and insurance benefits, which are outside our terms of reference”.

–
Section 8.13 


“It is still too early to comment on the prognosis of CFS, because of the relative paucity of long‑term studies, the lack of comparability of samples, and the frequent absence of good clinical practice in the management of long‑term disability”.

–
Section 8.14 


“The prognosis for patients with the label of ME who reach specialist care is of concern.  Behan & Behan wrote that “most cases do not improve, give up work and become permanent invalids, incapacitated by excessive fatigue and myalgia”.

–
Section 8.17


“No evidence for any structural or progressive pathology exists for CFS.  There is no evidence for any excess in mortality, with … Chronicity is likely to be associated with perpetuating factors, which may include poor illness management, inadequate rehabilitation or unaddressed psychosocial issues.  We therefore urge that no one should be regarded as permanently impaired until they have had the opportunity of participating in all sensible efforts at rehabilitation.”

Background

6. Mr Rushworth was born on 21 February 1956.

7. Mr Rushworth was a primary school teacher.  Around early 2001, he visited his GP, Dr Harvey, regarding problems with generally feeling unwell and run‑down.  His GP arranged a broad spectrum of blood tests, which indicated high levels of Biliruben.  He eventually went on sick leave from 8 June 2001 to 31 December 2001 due to fatigue.  

8. In October 2001, Mr Rushworth saw Dr Vice, a Consultant Endocrinologist and Diabetologist, at Preston Hospital, who diagnosed Chronic Fatigue Syndrome (“CFS”) (although the actual letter/report from Dr Vice has not been seen by me). 

9. In January 2002, Mr Rushworth returned to work but, for what he described as family reasons, resigned in June 2002 and left his position with effect from 31 August 2002.  From September 2002, he accepted a position as Deputy Headmaster/Senior Teacher at another primary school in Cumbria.

10. Mr Rushworth went on sick leave again from 11 November 2002 to 31 May 2003, when he requested voluntary severance and his contract of employment was terminated.  

11. Dr Vice met Mr Rushworth again on 15 August 2003, at Lancashire Teaching Hospital.  In her letter, dated 18 August 2003, to Mr Rushworth’s GP, Dr Vice said,

“… He has been somewhat up and down this year.  I gather that he got well enough to be back at work and was actually enjoying teaching, so much so that he went for promotion.  The promotion involved a lot more stress and a lot more work and within 6 months he was off, not coping with the job, and has not been back to work since.  He has now taken severance.  This was completed in May and in June of this year, he and his wife have started up their own [antiques] business.

He has regained a lot of weight he had lost.  He is able to move antiques around but this affects his joints and some days are not good.  I gather he is taking non-steroidals for his joints.

I am not really quite sure what he wanted from this visit.  He has made a lifestyle decision and hopefully he will be able to cope with the stresses in the life that he has chosen.  He clearly is improving.  Hopefully he will continue to settle.  It took a considerable time for him to feel up to going back to work as a teacher, but he was functioning well and enjoying it prior to the promotion.

I have rechecked his base line biochemistry today including hormonal profile but I have not arranged to see him again.”

12. On 16 September 2003, Mr Rushworth completed an application form for ill-health retirement benefits (Form 18).  The employer completed their part of this form on 19 September and confirmed that sick leave over the last three years had been from 8 June 2001 to 31 December 2001 and from 11 November 2002 to 31 May 2003.

13. Also on 16 September 2003, Mr Rushworth completed the top part of Form 20 (Form 20 is completed by the applicant’s GP) before sending it to his GP.  This form stated the criteria for the award of benefits, which said: “the member has not attained the age of 60 and has become PERMANENTLY incapable of serving efficiently as a teacher”.

14. The Scheme’s Administrators, Capita/Teachers’ Pensions (“Capita/TP”), wrote to Mr Rushworth acknowledging his application on 29 September 2003.  

15. On 30 September, Mr Rushworth’s GP completed Form 20.  The report consisted of a number of ‘questions and answers’ which included the following: 

“Qu 2.
All diagnoses relevant to ill health retirement.

Ans.
Chronic Fatigue Syndrome.

Qu 5.
Present condition, including clinical findings.

Ans.
Still tired a lot of the time.  Lack of energy and motivation.  Now discharged from Dr Vice (Consultant Endocrinologist), Preston Royal Infirmary.  Confirmed diagnoses of CFS.

Qu 8.
Treatment (with dates) given for present condition (medical surgical or other).  Include dosages of any drugs prescribed and details of response to treatment.

Ans.
See 5 – Dr Vice, Consultant Endocrinologist.

Qu 9.
Is any further treatment envisaged or possible?  If so, please give details.

Ans.
No.

Qu 10.
Has the applicant consulted, or intend to consult, a specialist or any other health professional about the conditions under consideration?

Ans.
Yes

Qu 11.
Specialist referrals for the condition(s) under consideration.

Ans.
Hospital = Preston Royal Infirmary, Preston, Lancashire.


Date of Referral – Jan 2003 


(previously seen Dr Vice October 2001)”

16. Capita/TP wrote to Mr Rushworth on 2 October 2003 to inform him that Form 20 had been received and his application would be assessed by DfES’s Medical Advisers, MIS Pensions Division (“MIS”).

17. On 6 October 2003, Capita/TP sent a letter to Mr Rushworth saying that they had written to his GP for further details of his medical condition.

18. On 31 October 2003, Capita/TP received a copy of a letter, dated 22 September 2003, written by Dr Vice to Mr Rushworth (and copied to his GP) which said,

“All the results were normal”.

19. On receipt of Dr Vice’s letter, Capita/TP wrote to Mr Rushworth saying,

“The Medical Adviser for the DfES has carefully considered all the medical evidence in support of your application.

On the present medical evidence, as recommended by its Medical Advisers, the DfES is unable to accept your application for ill health benefits.

A copy of their recommendation is enclosed for your information.  An additional copy has been sent to the doctor(s) who submitted medical information … You may wish to contact your doctor to discuss this …

You have the right … … to appeal”

The accompanying Medical Advisers’ report, dated 31 October 2003, said,

“This application was considered by Dr Howell.  The report by the General Practitioner and the supplied clinical correspondence indicate a history of Chronic Fatigue Syndrome.  Assessment by a Consultant Endocrinologist has been arranged, and investigations have shown no underlying physical abnormality.  No relevant treatment is documented.  Chronic Fatigue Syndrome is generally considered to be a treatable disorder, which may respond to a range of medication, supervised graded exercise and cognitive behavioural therapy, under specialist care if necessary.  Mr Rushworth is reported to have been able to work as a teacher prior to a recent promotion.  It therefore appears that the subsequent worsening of the condition was associated with conditions of work.  Where the full range of therapeutic options has yet to be explored, and the outcome evaluated, it would be premature to conclude that Mr Rushworth will continue to be permanently incapable of all forms of teaching, including part‑time employment at other schools, for a further twelve years until his normal retirement age of sixty”.

20. Mr Rushworth made his first appeal, in the form of a letter, to Capita/TP on 12 November 2003.  He recounted his medical history/treatment as well as explaining his limited physical capabilities and how they made him fatigued.  Essentially, the basis of his appeal was that many of the conclusions arrived at by Dr Howell were in error through a combination of incomplete information and subsequent misunderstanding owing to lack of context.  The points Mr Rushworth took issue with were:

*
No relevant treatment is documented;

*
He is reported to have been able to work as a teacher prior to a recent promotion;

*
It therefore appears that the subsequent worsening of the condition is associated with conditions at work;

*
Where the full range of therapeutic options available has yet to be explored and the outcome evaluated, it would be premature to conclude that he will continue to be permanently incapable.

Mr Rushworth contended that the demands of his new job may have accelerated the decline but was not the root cause.  A simple classroom teacher post would have had the same effect, albeit over a slightly longer period.  With regard to therapeutic options, he said he could only refer to his GP and Dr Vice.

21. In support of Mr Rushworth’s appeal, his GP wrote to Capita/TP on 11 November 2003 saying,

“I can confirm that Mr Rushworth has been registered with myself since October 1998 … … I note from his medical records that he saw his previous GP in November 1997 with symptoms of stress and mild depression which were treated with Fluoxetine 20mgs.  These symptoms appeared to resolve in a short space of time.

In February 2001 he was, on routine testing, found to have abnormal liver function tests and was feeling washed out and tired.  He was referred to Dr Keating, Gastroenterologist at Furness General Hospital, Barrow, for investigation of these abnormal liver function tests.  However, in June the lethargy, lack of energy, sleeplessness and poor concentration seemed to get worse for Mr Rushworth.  In June 2001 he had some domestic stress as he had just split from his wife and children.

He attended a number of times in mid-2001 with increasing symptoms of tiredness.  Blood tests were all normal apart from the slightly abnormal liver function tests which were investigated by Dr Keating but no specific cause was found.  His symptoms could not be attributed to anything specific.  He was finding it increasingly difficult to carry on at work.

Mr Rushworth himself suggested the possibility of ME and was accordingly referred to Dr Vice at Preston Royal Hospital who repeated some blood tests and came to the conclusion that he was suffering from some post-viral debilitating illness.  Things appeared to gradually improve slowly for him and he returned to work in January 2002.  However, in March 2002 the situation deteriorated again when he was quite low mood and was re-started on Fluoxetine.

Mr Rushworth was discharged from Dr Vice’s clinic in February 2002 with an eventual diagnosis of post-viral illness.  Throughout 2002 he continued with lethargy, poor sleep, poor concentration and low mood.  This worsened for him towards the end of 2002 when he moved to Carlisle to start a new job.

In January 2003, as his condition was not improving, he was referred back to Dr Vice.  I believe you are in receipt of the letters from Dr Vice.  We re-started the Fluoxetine in February 2003 but this has done little to improve his poor concentration and lethargy.

He has been seen several times throughout 2003, the last occasion on the 7 November when his lethargy, lack of concentration and general low mood continued to this date.

I cannot see Mr Rushworth returning to his job as a schoolteacher in the short to middle term so it is impossible for me to predict prognosis of this condition and whether or not in the long-term, i.e. in 10 years, his situation may change.  There is little in the way of treatment that I am able to offer him and Dr Vice has not been able to suggest any long-term management strategies.  He has himself found coping mechanisms to help him deal with the daily symptoms but these would appear to fall short of making him employable as a teacher.

I believe he is appealing against the decision of the Pensions Agency.  It seems to me to have been a sensible decision to leave the teaching profession as I do not believe that he is employable as a teacher at present nor for the foreseeable future.  I have seen little improvement over the past two years in Mr Rushworth’s clinical condition.  If he were to improve at all I would expect this to be a very, very slow process.”

22. In response, MIS wrote to DfES on 17 November 2003.  Their letter read,

“This appeal has been considered by Dr Westlake who has advised that further medical evidence has been submitted.  This comprises a report from the General Practitioner which confirms that the applicant suffers from chronic fatigue.  The report submitted by the latter fails to mention any referral for cognitive behavioural therapy and a programme of graded exercises.  These measures have been recognised as treatment options which should normally be explored in the rehabilitation of patients suffering from chronic fatigue syndrome.  The expert group set up to advise the Chief Medical Officer on chronic fatigue has advised that nobody should be regarded as permanently incapacitated until all reasonable attempts at rehabilitation have been tried.  In view of this advice, it would be premature to speculate that the current level of disability will remain permanent.  The available medical evidence fails to support the conclusion that the applicant is likely to be permanently incapable of any teaching on grounds of ill-health despite appropriate treatment.”

23. The next day, the Operations Manager at Capita/TP wrote to Mr Rushworth saying,

“Our Medical Adviser has considered most carefully all of the information which has been made available in support of your application.  In the light of the advice from our Medical Adviser, I am satisfied that the original decision to reject your application was justified and that the information recently submitted does not convince the Medical Adviser to change the original recommendation.

In the circumstances, the Department remains unable to accept your application for retirement on the grounds of ill health.

A copy of the Medical Adviser’s comments has been sent to your GP.  A copy is also enclosed for your information”.

24. On 27 November 2003, Mr Rushworth made his second appeal, again by letter, to the DfES.  Having read the reports from Dr Howell and Dr Westlake, Mr Rushworth believed the main obstacle to granting him his ill-health pension hinged on the advice from the expert group on CFS to the UK’s Chief Medical Officer (“CMO”) that “nobody should be regarded as permanently incapacitated until all reasonable attempts at rehabilitation had been tried”.  In particular, he noted their assumption that, as Graded Exercise Therapy (“GET”) (also known as Graded Activity Therapy (GAT)) and Cognitive Behaviour Therapy (“CBT”) had not been tried that seemed to validate and support their decision.  In his letter, Mr Rushworth’s main points were:

· The ultimate objective of the process was to make a fair and reasonable assessment of the long term possibility that he would ever be capable of teaching in a school again.  He contended that all the accompanying stresses brought about by the physical, mental and emotional demands of the job, added to the challenge of retraining, would make this unlikely.

· Using research from ‘Action for ME’ he summarised GET and CBT and their purpose/use.  Although they helped sufferers, he maintained the therapies were not cures but merely coping strategies for the debilitating effects of his condition.  The results of one (small) survey showed GET assisted only 39% of sufferers but 22% reported no effect and 39% reported the therapy caused harm.  For those severely affected, the proportion experiencing harm was significantly higher.  For CBT, 55% benefited, 32% reported no effect and 13% reported harm.  For ‘severely affected’ individuals little positive effect was noted and significant incidence of harm resulted from CBT.

· He told DfES that he probably fell into the ‘moderately affected’ category but tended towards the description of ‘severely affected’.

· He related the report findings to his own position and concluded that considering the reported efficacy of GET and CBT, especially for severely affected sufferers, he did not think they promised much.  Nonetheless, he had approached his GP about these therapies.  To his GP’s knowledge, there were no CFS specific provisions in the Morecambe Bay area, although other non‑CFS therapies from local physiotherapy or psychological services were available.  These non‑CFS therapies had waiting lists of 18 months to 2 years and at best would be marginally effective and at worse would cause harm.  He believed he had explored all reasonable courses of treatment available to him.

25. In reply, Dr Ling of MIS wrote to DfES on 12 December 2003 and his letter said,

“In order to make a recommendation, a medical adviser must consider the accepted views of the experts in the field concerning the course of a medical condition, the recognised treatment options, and the long‑term prognosis.  This does not necessarily equate with a person’s fitness for employment at a particular period of time.  The recommendation may be influenced by the employee’s age and, whether on the balance of probabilities, there is potential for improvement prior to normal retirement date.  Progress in chronic fatigue syndrome is often and gradual, but does exist.  Therefore I cannot state that no further progress can be made until there has been reasonable time for assessment.  Mr Rushworth was teaching until October 2002, and there has been inadequate time to fully assess his progress and recovery.  In my opinion, he does not satisfy the medical criteria for ill health retirement.
26. DfES notified Mr Rushworth on 17 December 2003 that his second appeal had been rejected.  Their letter said,

“In the light of the advice from our Medical Adviser, I am satisfied that the original decision to reject your application was justified and that the information recently submitted does not convince the Medical Adviser to change the original recommendation.

In the circumstances, the Department remains unable to accept your application for retirement on the grounds of ill health”.

27. Having had his initial application and two appeals refused, Mr Rushworth contacted The Pensions Advisory Service (“TPAS”) on 22 January 2004.  An exchange of correspondence between TPAS and Mr Rushworth ensued during January‑March 2004.

28. On 8 March 2004, TPAS sent a letter to Capita/TP querying whether the statement in the report that “nobody should be regarded as permanently incapacitated until all reasonable attempts at rehabilitation have been tried” was a requirement of the regulations of the pension scheme and, if it was, that Capita/TP point them to the relevant legislation. TPAS also asked, if there was no such requirement, if Capita/TP could confirm whether the Scheme Managers had considered whether Mr Rushworth’s application currently satisfied the requirements laid down under the regulations of the Scheme to qualify for an ill-health pension, on the basis of balance of probabilities.

29. Capita/TP replied to TPAS, on 16 March 2004, saying benefits could not be put into payment unless the Medical Advisers to the DfES were satisfied that Mr Rushworth was permanently unfit for teaching in accordance with the definition of “incapacitated”.  They confirmed that Dr Westlake’s comment was from the expert group set up to advise the CMO of the Department of Health on chronic fatigue.  It was, therefore, a factor that was taken into account by MIS in their assessment.

30. In response, TPAS wrote back to Capita/TP, on 19 March 2004, saying that it appeared the comment from the expert group was not a requirement under the regulations.  They also sought answers to their letter of 8 March 2004 which they felt had not been responded to.

31. Capita/TP sent a letter, dated 1 April 2004, back to TPAS saying,

“… I confirm that the DfES, as scheme managers, considered Mr Rushworth’s appeal at second stage and determined that he was not permanently unfit for teaching and did not, therefore, qualify for ill‑health benefits.  As I explained in my letter of 16 March, in order to be entitled to ill‑health benefits, the Medical Advisers to the DfES have to be satisfied that a person is permanently unfit for teaching in accordance with the definition of “incapacitated” in the regulations.

Balance of probability was one of the factors taken into account in the assessment of Mr Rushworth’s case.”

32. On 28 April 2004, DfES sent a further letter to TPAS, responding to TPAS’s letter of 6 April to Capita/TP, which said,

“Chronic Fatigue Syndrome (CFS) is a condition where it is not clear for some considerable time as to what extent the sufferer will recover from, or continue to be affected by, the symptoms and effects involved.  The requirement that must be satisfied in order to award ill health benefits is that the person must be unfit for any form of teaching, including part-time work, until normal retirement age of 60.  That is considered on the basis of “likelihood” i.e. on the “balance of probabilities”.  With all that in mind the Department’s Medical Advisors approach is to suggest that teachers who have been suffering from CFS for four or more years can be assumed to be unlikely to recover sufficiently to be able to return to teaching, and, therefore qualify for ill health retirement benefits.  However, where the illness is particularly severe the Medical Advisors can use discretion and advise that in their opinion an individual is eligible for ill health benefits.

In his letter of 30 March 2004, Mr Rushworth states that he “can trace this progressive decline over around 4 years” although supportive evidence of this has not been provided.  If Mr Rushworth has evidence that supports this claim we will reconsider the decision not to grant ill health benefits at this time, however, we will not be able to do so based on hearsay.

Any evidence should be forwarded to this office as soon as possible.”

33. On learning of the comments from DfES, Mr Rushworth, having moved house, contacted his new GP, Dr Young, in person and by telephone, to obtain corroborating evidence.  He followed up these enquiries by letter to his GP on 27 May 2004.

34. Dr Young wrote a letter, dated 2 June 2004, addressed to ‘To Whom It May Concern’.  This letter read,

“I understand this gentleman is requiring medical evidence regarding a pension request as regards his chronic fatigue syndrome.

The first evidence of such a diagnosis in his medical records appears in February 2001 and routine bloods tests were performed which other than showing marginal abnormality of liver function were normal.  He had continuing symptoms over the next six months and was referred to Dr Vice, Consultant Physician at Royal Preston Hospital who concluded that a diagnosis of a post‑viral chronic fatigue syndrome was the most likely.

Since this time this gentleman has had continued problems with chronic fatigue, which he feels has worsened over this time period.  Unfortunately it is not possible to confirm this worsening from the evidence available in the medical records”.

35. On 21 June 2004, Mr Rushworth wrote a letter to TPAS which enclosed Dr Young’s letter and another letter in a sealed envelope from Mr Rushworth’s partner (which he had not seen).  He asked for all three letters to be submitted to Capita/TP.  Mr Rushworth’s letter says,

“Clearly an informed and authoritative medical prognosis that I will definitely, or even probably, never be capable of teaching again would be ideal but is frankly not to be had as doctors are understandably reluctant to be so definite about a condition as diverse as Chronic Fatigue Syndrome.  [His former GP] certainly went a long way towards this in his report of 11 September 2003 when he says … …

On speaking to my current GP about this issue he was of the same opinion that it is impossible to be definite about the prognosis for CFS because of its diverse nature and that any recovery would be slow in coming, if at all, and that no doctor would be able to make definite statements of the kind required by Teachers’ Pensions.

Moving on then to the letter from [DfES] of 28 April 2004 … They ask for medical evidence of this and to be truthful I can only produce clear recorded evidence for 3 years and 4 months despite the fact that I was certainly suffering from the effects for almost a year before serious attempts were made by my GP to discover the reason for my fatigue.

…

In the same letter [DfES] also request medical evidence of my professed decline over the past 4 years.  Again this is impossible to provide as such evidence cannot really be recorded from periodical visits to the GP when he only sees me for a few minutes and by his own admission cannot actually offer any real relief other than to prescribe short term relief for individual symptoms such as analgesia and anti-inflammatory treatment for joint pain.

However, [DfES] do say in this letter … Medical Advisors can use discretion … I would not suggest that there are no sufferers with more severe symptoms than I have but the decline has continued to the point where I can no longer perform household tasks more strenuous than light washing up, shopping is now impossible for me even though the supermarket is only 200 metres away as I can only walk for short distances before requiring a rest and walk so slowly that crossing the roads is hazardous even at designated crossing points.  Visiting the doctor is now a half day expedition … I think that my condition could now safely be described as severe …

In conclusion, that I have been suffering for almost three and half years is a matter of medical record.  That I suffered the symptoms unknowingly at the time for at least a year previous to this is a matter of retrospect for me and a matter of common sense for the Medical Advisors if they know anything about CFS as the diagnosis must be arrived at by a process of eliminating of other causes.  That I am likely to continue suffering for some considerable time to come is a matter of medical opinion as voiced by [my former GP]  … and this will take me well beyond the threshold of 4 years as proposed by DfES … I have now applied for disability allowance from social security as I and my family feel that I am effectively housebound … Putting this altogether, it must surely be clear to the Medical Advisers that I am on the balance of probability not going to be returning to my job as a teacher and should be deemed eligible for ill health retirement benefits.”

36. The accompanying letter from Mr Rushworth’s partner said,

“… Teachers’ Pensions needed medical evidence to prove that his condition had worsened.  This is asking someone to prove what they can’t do which is an impossibility, to ask someone what they can do is very easy but to prove a negative is very had so I thought that if I tell you what I’ve witnessed it might help.

I have known [Mr Rushworth] since 1996 when he started at Barrow Island Primary School where I was a parent helper and PTA member.  [Mr Rushworth] was always a very active teacher organising residentials, after school clubs of which he ran them all, he was always organising out of school trips for pupils and also joined the PTA and became a fund raiser as well as all the other commitments.

At the beginning of the summer term 2000 [Mr Rushworth] came back from the holidays looking tired even though he had six weeks off he had also lost a little weight …. most of the staff commented on how ill he was looking but [Mr Rushworth] just carried on.

In January 2001, [Mr Rushworth] came back after Christmas looking worse than ever and although he had seen the doctor from time to time he decided to go and get to the bottom of his tiredness and lack of energy.

…

Since then [May 2003], [Mr Rushworth] has slowly gone down hill.  He’s gone from a man who used to run 5 miles every morning before school to a man who can’t walk 200 yards … without having to rest.

Now we don’t have the funds to run a car, living as we do on state benefits, he is almost house-bound …”

37. In June 2004, Mr Rushworth applied for Disability Living Allowance (“DLA”) from the Department of Work and Pensions (“DWP”) but his claim was refused.  He appealed.

38. DfES wrote to TPAS, on 2 July 2004, saying that, as Mr Rushworth was providing new evidence, a new application needed to be made.  They sent the relevant forms for completion.

39. Mr Rushworth completed a new Form 18 on 6 July as well as a new Form 20.  Dr Boardman (another doctor at the GP practice) completed the balance of Form 20 on 18 August 2004.  Dr Boardman wrote:

“Qu 5.
Present condition, including clinical findings.

Ans.
Remains debilitated with limited exercise tolerance and unpredictable episodes of extreme fatigue and weakness.

Qu 7.
How does disability affect the applicant’s ability to fulfil the duties of a teacher?

Ans.
Chronic Fatigue makes it impossible for him to teach.

Qu 8.
Treatment (with dates) given for present condition (medical surgical or other).  Include dosages of any drugs prescribed and details of response to treatment.

Ans.
Various anti-depressants have been tried currently on Diclofenac / Co-codamol.

Qu 9.
Is any further treatment envisaged or possible?  If so, please give details.

Ans.
Possibility of referral to specialist clinic being considered.  Prognosis is however likely to be of a chronic condition.”

40. Mr Rushworth’s second application was assessed on 24 August 2004 by Dr Howell at MIS, who had previously assessed his first application.  Dr Howell’s advice to Teachers’ Pensions/DfES said,

“… The report by the GP and the available medical evidence confirm a history of chronic fatigue syndrome.  The response to antidepressant medication has been unsatisfactory, and referral to a specialist clinic is under consideration.  Where further specialist involvement is possible, and the outcome of any subsequent treatment has yet to be assessed, it would be inappropriate to consider incapacity for teaching to be permanent or likely to continue for a further eleven years until Mr Rushworth’s normal retirement age of sixty.”

41. On 25 August 2004, Capita/TP wrote to Mr Rushworth telling him that DfES were unable to accept his application for ill health benefits.  They did not give any reason for this decision, other than enclosing a copy of Dr Howell’s advice letter to DfES.

42. Mr Rushworth made an appeal to Capita/TP on 2 September 2004.  The crux of his appeal was that no notice had been taken of previous correspondence whatsoever, especially his correspondence in November 2003 about the access to such treatment and the likely effectiveness of such treatment.

43. Mr Rushworth’s first appeal in respect of his second application, like his first appeal on his original application, was dealt with by Dr Westlake.  The Medical Adviser’s advice, dated  9 September 2004, to DfES was,

“This appeal has been considered by Dr Westlake who has advised that the letter of appeal submitted by the applicant has been noted.  This was not accompanied by any fresh medical evidence.  Accordingly, the medical evidence already held has been carefully reviewed.  This confirms that the applicant suffers from chronic fatigue.  This applicant has previously been referred to a Consultant Gastroenterologist and to a Consultant Endocrinologist. There has been no documented re‑referral for specialist advice regarding the clinical management of the illness since the applicant was seen in 2003.  None of the reports on file mention any referral for cognitive behavioural therapy and a programme of graded exercises.  These measures have been recognised as treatment options which should normally be explored in the rehabilitation of patients suffering from chronic fatigue syndrome.  The expert group set up to advise the Chief Medical Officer on chronic fatigue has advised that nobody should be regarded as permanently incapacitated until all reasonable attempts at rehabilitation have been tried.  In view of this advice, it would be premature to speculate that the current level of disability will remain permanent.  The available medical evidence fails to support the conclusion that the applicant is likely to be permanently incapable of any teaching on grounds of ill health despite appropriate treatment.”

44. Having conducted research into the expert group’s report, Mr Rushworth submitted a letter, on 15 September 2004, to DfES requesting a second appeal.  His letter says,

“… … It is clear that, despite my assertion that access to this treatment is denied to me and is therefore not a reasonable expectation because of the lack of local specialist medical provision of these treatments and the distance I would have to travel to avail myself of the treatment at specialist ME Centres, this is the reason Dr Westlake has recommended rejection of my first appeal.

That this treatment has never been undertaken does not indicate that it has not been considered.  I have discussed the possibility of referral for these treatments with both Dr Harvey and Dr Young over the past year or so and both have said that there is no local provision for CFS sufferers and that attendance at specialist centres would be my own responsibility in respect to the logistics of travelling to and from the clinics as an out‑patient for what would amount to many consultations over a protracted period of time.  My condition makes even attendance at my GP’s surgery impossible without motorised transport such as a taxi.  I cannot walk to bus stops/train stations etc, changing trains en‑route would be a nightmare.  

Having read the [expert group’s] report as fully as possible I confess that I am unable to locate the reference quoted by Dr Westlake.  … 

In support of my interpretation I have enclosed a number of printed excerpts from the report. I do not intend to list them individually but I will make points and leave it up to the medical advisor assessing my claim to verify my conclusions by reading the highlighted passages for themselves …

…

I believe that Teachers’ Pensions are being unreasonably selective in the way they interpret the advice of the expert group set up to advise the Chief Medical Officer …

I am not flatly refusing to undertake specialist treatment for my condition.  Indeed I would welcome the opportunity to receive such help and would be more than willing to give CBT/GET a fair trial in the hope that I may be one of the sufferers it has a beneficial effect.  Unfortunately, as is shown by the above evidence, treatment is not locally available and where it is available is significantly beyond my reach short of actually moving house to Manchester …

I have made all reasonable attempts at rehabilitation in the circumstances in which I find myself and am still experiencing a steady decline in my condition. … I believe that the balance of probability is against me ever achieving sufficient physical and psychological fitness to consider teaching again …”

Excerpts from the 70 plus page 2002 Report, which accompanied Mr Rushworth’s second appeal, have been set out elsewhere.

45. On 2 October 2004, MIS wrote to DfES saying,

“This appeal has been considered by Dr Waddy.  I have looked at all the available medical evidence that has been submitted in connection with this application and appeal.

In the second appeal no new medical evidence or letters have been supplied.  It is recognised that Mr Rushworth suffers from Chronic Fatigue Syndrome. This is a condition for which there is no confirmatory tests to prove its presence or severity, nor is there any specific treatment, although anti-depressant medication, cognitive behavioural therapy and graduated exercise are recommended to help with the on-going symptoms.  It is known that there is a spectrum for this condition and how patients respond over time.  

Improvement may occur but at a very slow pace, as confirmed by Mr Rushworth’s own GP.  It is agreed that he will not be able to return to teaching in the short or medium term, but consideration must be given to whether he can return to some form of teaching, including part‑time, prior to attaining his normal retirement age of 60.  At the present time there is no evidence to suggest that Mr Rushworth cannot improve, or that it will be impossible for him to return to teaching in some capacity before the age of 60.  His appeal is rejected.”

46. DfES advised Mr Rushworth that his appeal had been rejected on 6 October 2004.  Their letter was worded exactly in the same way as their letter of 17 December 2003.

47. Prior to making an application to my Office, Mr Rushworth sent a letter, dated 14 October 2004, to TPAS setting out points he disagreed with.  TPAS, in turn, passed his letter to DfES expressing a view that some of his points were valid and, in particular, the Medical Adviser had considered the matter based upon inappropriate criteria.

48. After referring the correspondence to their medical advisers, DfES replied to TPAS on 9 November 2004.  Their response said,

“They [the medical advisers] have asked me to say that Chronic Fatigue Syndrome (CFS) is, by its title, a chronic condition, for which there is no specific confirmatory test, or any specific treatment.  There are a variety of treatment modalities which may be of benefit to sufferers and these include graded exercise programme, cognitive behavioural therapy, within the diagnosis, of severity of symptoms, response to treatment options, and duration of symptoms and the degree of recovery.  There is one predictive factor that will enable a sufferer to be categorised but it is known that any recovery will take place over a long period of time.  This needs to be taken into consideration when assessing a pension application.

The Medical Adviser has asked me to say that Mr Rushworth has had symptoms for a period of time but considered himself to have recovered to a degree such that he applied for a new position in a school in Carlisle, and that, according to his Consultant, he obtained a promotion and was enjoying the work, although he was unable to sustain this.  His severance package was completed in summer 2003.  Although there may be a diagnosis of CFS the symptoms have not always been present to the extent that Mr Rushworth has been incapable of work as a teacher.

Mr Rushworth’s doctor, Dr Harvey confirms that it is not possible to predict in the long term if Mr Rushworth will be able to return to teaching but cannot indicate the permanency of the condition.  It is accepted that with increasing time the likelihood of recovery becomes less certain.  Dr Young states that a referral to a specialist clinic may be considered, presumably to optimise all available treatment options and modalities.  Although he does confirm the chronic nature of the condition this does not automatically confirm permanency of the severity of the symptoms that may prevent a return to teaching duties in some capacity.

Finally, the Medical Advisers have asked me to say that having taken all the evidence into consideration, there is a possibility of some recovery in this case, as had occurred previously, but with passage of time a further application could be successful if there is no further recovery.  As the time scale for this condition is extended, adequate time should be allowed to show the natural progression of the condition in this case.”

49. At an Appeal Tribunal, on 4 February 2005, Mr Rushworth’s appeal against the DWP decision referred to in paragraph 37 above was upheld.  He was awarded the lower rate care component of the DLA, which was backdated to 3 June 2004.

50. On 7 May 2005, Mr Rushworth brought an application to me.

51. Mr Rushworth subsequently asked the DWP to look at his case again.  On 26 July 2005, the DWP awarded him the higher rate mobility component of the DLA and increased the care component to the middle rate.
SUBMISSIONS

52. Mr Rushworth says,

52.1. The letters from DfES about his applications/appeals do not really address reasons other than to say the Medical Adviser has expressed an opinion and “in the circumstances the Department remains unable to accept your application for retirement on the grounds of ill‑health”.  The words may vary slightly from letter to letter but in essence it appears the Medical Adviser is effectively making the decision and DfES is not really considering anything.

52.2. The decisions turning down his original application and first appeal were fully addressed at his stage‑two appeal.  Furthermore, Dr Harvey stated there was little in the way of treatment that he was able to offer him and Dr Vice did not suggest any long-term management strategies.  With regard to specific treatment, Dr Vice had told him that only rest and gentle increase in activity was appropriate and there was no medication that could be prescribed.

52.3. No mention is made of these therapies in the subsequent declinature with the reason being that, because he was teaching up until October 2000, there was insufficient time to fully assess his progress/recovery.  This ignored his efforts to overcome his fatigue.  His condition during the last two terms (January to June 2002) at Barrow Island School had not really improved at all despite the low level of responsibility.

52.4. In retrospect, he was suffering from CFS/ME several months (circa summer 2000) before seeing his GP but had initially put his tiredness down to broken sleep patterns, having a young child, over-work or a side effect of the weight loss programme he was following.  With regard to DfES’s letter of 28 April 2004, it should be obvious to DfES that he had CFS/ME for some time prior to his diagnosis and had now had this condition for more than four years.

52.5. He has not done any kind of paid work since and yet his condition, far from improving, has continued to worsen.  Throughout the duration of his illness his condition has steadily deteriorated and he is now in a much more severe phase of the condition being wheelchair bound for any foray outside and crutch ridden inside the house.  He can no longer manage household tasks himself.  His partner is his carer and receives carer’s allowance.  He receives disability living allowance and the higher level of mobility allowance.  His cognitive impairment remains mercifully slight and he can function reasonably well experiencing no more than repeated forgetfulness, mental blocks and short concentration spans.  His condition has worsened completely into the realms of ‘severely’ affected, based on the descriptions in the reports above.

52.6. DfES say that it is his responsibility to submit medical evidence and attack the lack of such evidence in support of his claim.  Due to its inherent nature, medical evidence of any kind is almost impossible to obtain in respect of CFS/ME even for the purpose of diagnosis let alone extended prognosis.  To re-iterate the 2002 Report, pension schemes make impossible demands for medical evidence to prove permanence of incapacity for CFS/ME sufferers.  Action for ME’s guide echoes this entry by saying, “Our evidence consistently confirms that many patients encounter ignorance, prejudice and inflexibility of approach from benefits staff, insurers and employers”.  The DfES and the Scheme are included here as employer and insurer and their intransigence on this matter certainly conforms to such a description.

52.7. On the question of permanency, it is true that Dr Harvey was unable to categorically rule‑out the possibility of ever being able to teach over the remainder of his possible working span, at that time twelve years.  However, to put that into perspective, Dr Harvey is a GP and not a specialist.  His diagnosis of CFS/ME was made by a process of elimination.

52.8. If CFS/ME cannot categorically be proven to exist, even by a consultant endocrinologist, except by eliminating everything else, then how can it be possible for a GP to offer in writing a firm prognosis over twelve years?  Dr Boardman went as far as he could, when he wrote in his second application that, ‘prognosis is however likely to be of a chronic condition’.

52.9. In any event, the rules as laid down by the Scheme state that the decision as to qualification for granting of ill‑health benefits is to be made on the “likelihood” of permanence, not on statements of guarantee.  The phrase “likely to be chronic” was used by Dr Boardman in Form 20 to the Scheme and, that being the case, it is unlikely that he will ever be sufficiently recovered to match the rigorous requirements of such a demanding profession, such as lesson preparation and classroom teaching, with any guarantee of not requiring frequent rest periods or even periods of sick leave.  If his sensitivity to noise and light persisted even in milder form, teaching would be intolerable except if pupils were to remain silent.

52.10. Dr Westlake’s statements of 17 November 2003 and 9 September 2004 quoted the reference as ‘The expert group set up to advise the CMO on chronic fatigue’.  DfES introduced this report.  Initially, despite reading the 2002 Report, he could not find such a reference.  He feels that the Scheme Manager was at least guilty of being vague in quoting an ambiguous reference without quoting the source material.  Now, rather belatedly, having obtained this other 1996 Report, he makes comments in the following paragraphs.

52.11. Reading section 8.17 of the 1996 Report as a whole, the phrase is clearly aimed at urging health professionals caring for sufferers to pursue all sensible efforts at rehabilitation and not to conclude that the conditions are untreatable, a sentiment he wholeheartedly endorses considering his experience to date.  However, what it is not is a stick for pension and insurance schemes to beat claimants with.  The same 1996 Report at section 1.2 clearly states the intentions of the team in this regard and also puts the whole report in perspective as being ‘briefly a review of current knowledge’ at that time and not intended to ‘address important medico-legal issues, such as disability and insurance benefits, which are outside our terms of reference’.

52.12. Sections 8.13 and 8.14 of the 1996 Report look at the difficulties involved in making long term prognoses in cases of CFS, and yet suggest that most cases of ME tend to lead to more long term incapacity.  On the face of it, this would appear to strengthen his position considering the narrow extract used by the Scheme’s medical advisers, but treating the two as separate conditions presents a picture which is somewhat confused and contradictory.  Current thinking treats the two as having different labels for subsets of the same group of overlapping conditions.  This is just one illustration of how awareness of the issues moved forward between the two reports, placing the earlier report firmly out of step with current practice and rendering the whole 1996 Report unreliable as evidence.

52.13. Section 1.2 of the 2002 Report further puts the earlier 1996 Report in perspective when they refer to it.  It expresses doubts of all interested parties in aspects of the earlier 1996 Report and the view that some views expressed may be positively harmful.  A view he has expressed elsewhere about certain issues raised by the Scheme in respect of treatment.  It is perhaps most significant that the later, independent and presumably better informed and more authoritative [2002] report chooses not to issue the same prescriptive statement so destructively misquoted by Dr Westlake.  Surely it is the epitome of perversity to base important decisions of this kind upon isolated references quoted out of context from an outdated and to some extent discredited report when more up-to-date doctrine is well known, available and yet apparently ignored.

52.14. He concedes the Scheme does need to have guidelines, if not hard and fast rules, and theirs do ask for medical evidence.  Again, such evidence in the form of reference to research findings are to be found in the report to which the Scheme are fond of referring as their reason for refusing his ill-health retirement.  He feels it is important to state clearly that, if the Scheme’s medical officers regard the report as having sufficient authority to quote it as evidence to support their position, it cannot then be argued that its ‘generic’ nature renders it unacceptable as evidence when he uses it.  In fact to do so would be perverse and inconsistent.

52.15. Research has actually been done, and illustrates a point he has repeatedly and consistently made that, whilst he agrees that the Scheme’s medical advisers have a valid point when they say that people with CFS/ME often show signs of recovery over prolonged spans of time, they rarely if ever achieve previous levels of health and vitality and for a profession as demanding as teaching to be performed effectively this is never going to be sufficient.  As yet, he has experienced nothing but deterioration.  He hopes of experiencing real improvement, but does not envisage ever having the energy to practice his profession again.

52.16. On the issue of referral to a specialist centre for CFS/ME, he had regularly and consistently appealed to all three of his GPs for information in this regard with a view to attending such a clinic for assessment and possible treatment, especially in light of the scarcity of specialist trained therapists in NHS primary and secondary care facilities, i.e. GP surgery and local hospitals respectively.  He has generally met with the following unsatisfactory responses:

· Under NHS rules, it is generally not possible to refer someone to a facility or treatment centre outside the area health authority in which the patient lives.

· Any such referral, if it were to be made, would be treated as private and would incur substantial costs both for the treatment and, of course, for any travel.

52.17. He has never refused to undertake the treatments requested by the Scheme.  On the contrary, whilst expressing reservations as to the likely benefits, he has actively sought out such treatments from three separate GPs and has had to accept the consistent response that such avenues are closed to him for financial and physical reasons.  Whilst under Dr Harvey and Dr Young, he lived at least a two-hour drive from the nearest of these centres, and travel to and from the centres would be his responsibility.  In discussions with the doctors, it was generally agreed that the journey may have been possible, but would have rendered him so affected by the reactive nature of his condition to the mental and physical effort required that any assessment or treatment would have been rendered meaningless and possibly even detrimental to his condition.  Such discussions are part and parcel of ongoing primary care and are in nature oral.  Not every conversation is written down and in any case he is no longer with either of the above GPs and it appears that, under the rules of the Scheme, to ask his current GP for retrospective notes and comment constitutes new medical evidence and therefore a new application.  This is in fact the very situation that arose when he moved to Dr Young.  To write to Dr Harvey or Dr Young is not possible as they no longer have his notes.

52.18. He is an NHS patient suffering from CFS/ME.  He believes he has an excellent understanding and knowledge of his condition, probably greater than that of many GPs, but he is still dependent on his doctor for referral to specialist treatment.  He cannot refer himself.  It is all very well for the DfES to say that he has “not exhausted all reasonable attempts at rehabilitation” or that “Mr Rushworth has not taken advantage of the rehabilitation facilities which are available, albeit not close to his home”.  But they seem impervious to the point that, for very real socio-economic reasons and owing to the limitations imposed by the condition, these facilities are not actually available to him.  A health professional in discussing this point with him raised the question: if he were a sufferer of an obscure condition for which the only treatment available meant a costly and exhausting trip to a medical centre in America would they insist he attempted it before granting that he had made all reasonable attempts at rehabilitation?

52.19. The Scheme choose to apply the advice to the CMO in a negative manner and effectively demand that undergoing certain inconclusive treatments such as GET/GAT and CBT is a condition for qualification for ill health benefits, as without doing so he has not taken advantage of all available rehabilitation facilities.  This is in total contradiction to the 2002 Report’s findings.

52.20. It is his belief that, had decisions been made correctly with due regard to his personal circumstances at the early stages, then the severity and likely permanence of his condition would have been recognised and his pension granted on his first application or one of the appeals to that application.  Accordingly, he feels that it is not unreasonable to request that TP/DfES be directed to grant his ill-health retirement and to back-date the commencement of his entitlement to the date of his first application with all enhancements and benefits due over the intervening period.
53. DfES submit,

53.1. They oppose Mr Rushworth’s allegations of using arbitrary criteria, neglecting submitted medical evidence and using phrases out of context when assessing his application.

53.2. The Scheme operates an Internal Dispute Resolution Procedure (“IDRP”) which comprises a two-stage appeal system where, except in the case of ill health applications, Capita/TP considers the first stage appeals and DfES the second stage.  In the case of ill health applications, appeals cannot be handled by Capita/TP or the DfES alone because personnel are not qualified to consider whether a person meets the ‘permanence’ criterion.  As a result, the two‑stage appeal process is handled by the Medical Advisers and a medical adviser, other than the one who made the original recommendation, reconsiders the entire application and appeal.  In each case, MIS make a recommendation to the DfES for consideration.

53.3. Allowing an individual to submit an application, with inadequate evidence, and then require DfES to obtain evidence to make a decision would lead to a position where individuals, at an early stage of an illness, could submit an unsuccessful application and then wait to see how their condition progresses before then appealing against the earlier decision and requiring DfES to obtain the necessary evidence.
53.4. It is Mr Rushworth’s responsibility to submit all available and appropriate medical evidence for consideration, and to meet the costs of providing any reports.  If the evidence is insufficient (e.g. no evidence of treatment for potentially treatable conditions), then the ill-health application will be rejected, with an explanation provided to the individual/doctor of what further evidence would be needed.  They believe an individual and/or his/her own doctor/consultant are best placed to understand the individual’s case.  It is not the DfES’s responsibility to commission or seek medical reports on Mr Rushworth’s behalf.  This is now reflected explicitly in an amendment to regulation E33 in “The Teachers’ Pensions etc (Reform Amendments) Regulations 2006” (SI 2006/3122).  Accordingly, they do not believe it was incumbent upon them (or their medical advisers) to ask questions about the severity of Mr Rushworth’s condition.
53.5. DfES cannot be responsible for obtaining evidence that should have been provided with the application, pay the associated costs and then (frequently) be criticised for delays in the process caused by consultants who are tardy in submitting reports.  DfES used to operate that way and the system was fraught with problems and delays of many months.  Under current arrangements, decisions on applications are made and notified in a matter of days.  They are already paying for independent medical professionals to advise them and would only see very exceptional circumstances where they should be responsible for obtaining additional medical reports.
53.6. MIS have been the Scheme’s Medical Advisers since 2001 and know the ill health Regulations intimately.  DfES has instructed their medical advisers to interpret the ‘permanency’ criterion as meaning up to the Scheme’s normal pension age of 60.

53.7. The recommendation from their medical advisers is based on the written evidence accompanying the application, taking account of any agreed advice on certain medical conditions issued by or to the CMO.  Such advice includes that of the Independent Working Group which reported to the UK’s Chief Medical Officer in relation to CFS.  In the late stages of the investigation, it was clarified that the document referred to by the medical advisers was the 1996 Report revised in 1997.  MIS make a recommendation for consideration by DfES who make the final decision.

53.8. The Medical Adviser does not accept the suggestion by Mr Rushworth that the 2002 Report somehow negates the 1996 Report, which was compiled by experts drawn from the three Royal Colleges.  The 2002 Report advises that therapeutic strategies that can enable improvement include GET/GAT, pacing and CBT.  Improvement is possible with treatment in the majority of people.  In both reports, the basic principle remains the same, namely, permanence of the level of disability cannot be assumed in the presence of incomplete treatment.

53.9. Mr Rushworth has failed to demonstrate, to the satisfaction of both the Medical Advisers and DfES, that he has exhausted all reasonable avenues of rehabilitation.  This is a prerequisite under the terms of the Regulations.  The use of the word “exhausted” should be taken to mean that the requirements of the regulations, in respect of further treatment, have been fully explored.  They accept that, in assessing any case, the Department (and its advisers) should take account, to some extent, of the reasonable availability of treatment.  Indeed that is part of the rationale applied.
53.10. CFS is a medical condition where improvements can be made over time.  However, the prognosis varies from person to person depending on the circumstances, and the extent to which they respond positively to rehabilitation.  In this case, Mr Rushworth has not taken advantage of the rehabilitation facilities which are available, albeit not close to his home.  The fact that Mr Rushworth has not attended this specialist clinic means that the award of ill health retirement benefits cannot be justified.  Ill health benefits cannot be granted until the Medical Advisers support conclusively (DfES underlining) the view that there is no realistic prospect that a teacher will be capable of further classroom‑related teaching.  In the event that the condition does not improve, and having exhausted all other reasonable rehabilitation options, the Medical Advisers would be in a much stronger position to declare a person as permanently incapacitated.  Conversely, DfES would not expect any teacher to potentially exacerbate their condition by not taking advantage of any reasonable rehabilitation facilities that exist.

53.11. Mr Rushworth will reach age 60 in 2016.  The Medical Advisers would have to be satisfied that his medical condition would be permanent, taking account of all available treatments, to at least this date, in recommending that he meets the criteria for ill‑health retirement.  In so doing, they would have to be satisfied that Mr Rushworth could not return to classroom teaching before 2016 even in a part‑time capacity.  Without him undergoing rehabilitation, there is no way of knowing the extent to which Mr Rushworth could respond positively to treatment between now and his normal retirement age and, therefore, potentially return to classroom teaching in some capacity.  The permanency criterion has, therefore, not been demonstrated.

53.12. The reasons given for the decisions have not been inconsistent.  On any occasion that a medical adviser looks at the application, a body of evidence is available at that point.  It is hardly surprising, as time moves on or more medical evidence or information is available, that the medical emphasis may change.  What has been clear throughout Mr Rushworth’s application for ill health retirement is that the ‘permanency’ criterion has not, as yet, been satisfied in terms of the Regulations.  What is also clear is that MIS have consistently expressed the view that Mr Rushworth has not exhausted all reasonable attempts at rehabilitation.  This remains a key concern for the Scheme Manager.

53.13. All available medical evidence has been considered at various times.  Over the course of two ill health applications, four different doctors have reviewed these papers.  All have independently reached the same conclusion that there is no medical evidence which supports the view that Mr Rushworth is permanently incapacitated to his normal retirement age, particularly given that rehabilitation options remain unfulfilled.  As a result, they are unable to be satisfied that Mr Rushworth meets the definition of incapacitated as detailed in the Regulations.  Mr Rushworth has the support of his GP but has not provided any supporting evidence from a treating consultant.  The only such evidence is Dr Vice’s letter of 18 August 2003, which offers no medical evidence to support his application, nor offers any view on permanency.  It is usual for ill health applications to be accompanied by detailed and robust evidence from a treating consultant (rather than a GP) setting out the individual’s circumstances, the treatment they have received, the prognosis for the future and a recommendation.

53.14.  DfES is not the Employer of teachers and so does not, routinely, hold the job description.  It is important to recognise that MIS and DfES make judgements on the medical fitness of teachers on the basis of whether they are able to undertake related teaching to their normal retirement age of 60.  A view is not taken on whether a teacher is medically unfit in respect of a particular post.

53.15. The appeals procedure for both his applications has concluded.  He can submit fresh evidence which would be treated as a new application.

CONCLUSIONS

54. The test for incapacity under the Regulations is whether the applicant is unable to serve as a teacher due to illness or injury, despite appropriate medical treatment, and is likely permanently to be so.  DfES’s task was therefore to decide whether, as a matter of fact, based on available evidence including the advice of their Medical Advisers, Mr Rushworth met these criteria.

55. In reaching a decision, DfES must ask the right questions, construe the Regulations correctly and only take into account relevant matters. DfES should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.
56. There is no dispute that Mr Rushworth was suffering from an illness, CFS/ME, which prevented him working as a teacher.  The issue is whether his illness was such that, despite any appropriate medical treatment, he was likely to be unable to work again before his normal retirement date.  It should be borne in mind that neither the 1996 Report used by MIS/DfES, nor the 2002 Report quoted by Mr Rushworth, has any statutory force.

57. TP/DfES have provided five out of the six communications in which their decisions were verified to Mr Rushworth.  They follow a similar wording that “the Department is unable to accept [Mr Rushworth’s] application for retirement on the grounds of ill health” and do not give reasons.  Whilst they also say either, ‘the medical adviser has considered the medical evidence and given advice’, or, ‘information recently submitted does not convince the Medical Adviser to change the original recommendation’, that does not necessarily mean that the Medical Adviser took the final decision.  There is no evidence to suggest that TP/DfES did not make each decision which concurred with the advice from MIS.

58. DfES sought advice on Mr Rushworth’s two applications and four appeals from their medical advisers.  When dealing with both applications and the first appeals under both applications, the advice from the DfES medical adviser was that the available medical evidence did not support the conclusion that the applicant is likely to be permanently incapable of teaching.  This was said to be because it would be premature to say Mr Rushworth was permanently incapable until all avenues of treatment/rehabilitation had been exhausted.  I observe that the wording of that opinion reflects some misunderstanding of the Regulations which do not require all avenues of treatment to have been exhausted.  In a recent determination [Q00583], I have been critical of this stance, i.e. “there are untried treatments therefore he cannot qualify”, without any consideration of the availability of such treatments and, if available, whether they are likely to succeed in sufficiently improving the condition.  The Regulations require a view to be formed as to whether, on the balance of probability, the condition is likely to prevent a return to teaching before normal retirement date.  It is necessary therefore to consider the likelihood of such treatment being effective, as well as it being reasonably available.

59. If a member is, for whatever reason, reasonably unlikely to be able to obtain such treatment, then this seems to me to be a relevant consideration in forming a view as to the extent to which his ill health is in reality likely to be improved by such treatment.  Whilst DfES have belatedly argued in their most recent submissions that they accept this view, and that it is part of their rationale, there is little proof in practice that it has been applied.  Dr Harvey stated, when replying to question 9 on Form 20, that no further treatment was envisaged.  He followed this up subsequently with a letter of 11 September 2003 and made it clear ‘there is little in the way of treatment that [he] was able to offer [Mr Rushworth]’.  I have seen nothing to suggest the availability of appropriate treatments was addressed when the original application and first appeal were considered, there were thus flaws in the decision‑making.

60. Although Dr Boardman stated, in support of Mr Rushworth’s second application, that ‘prognosis was likely to be of a chronic condition’, he indicated that referral to a specialist clinic was being considered.  The sensible course would have been to ensure that Drs Boardman or Young were asked to consider the question of permanence, what type of referral was being considered, what treatment was available from the specialist clinic and the likely level of improvement resulting from such treatment.  However, there is no evidence to suggest TP/DfES asked for such information.  These failings meant that the decisions taken by TP/DfES on Mr Rushworth’s second application and first appeal, i.e. permanence had not been proven as “untried treatments” remained, were flawed too.

61. Research material from the 2002 Report says ‘most will improve to some degree’, although I note the qualification that functioning rarely returns completely to the individual’s previous healthy levels.  Whilst such research is useful, it is necessary to form a view based on the individual’s own circumstances, not simply to conclude that, as the majority will improve, so will Mr Rushworth.  At the second appeal (1st application), the MIS medical adviser opined that there was potential for improvement as progress in CFS/ME was often very slow and gradual but does exist.  He could not therefore state that no further progress could be made until there had been reasonable time for assessment.  His conclusion, in December 2003, was that, as Mr Rushworth had only stopped working in October 2002, there had been inadequate time to fully assess his progress and recovery.  I appreciate that there is a spectrum of outcomes for CFS/ME and that prognosis may be particularly difficult, but the Regulations require a view to be formed.  It is not enough to say, “only time will tell” and thus reject the application.  In their letter of 12 December 2003, DfES merely say they are satisfied that the original decision to reject his application was justified.  Since I have said the original decision and first appeal were flawed, the absence of any other reason indicates that there were also procedural errors with the second appeal.  It is not for me to speculate how DfES might have interpreted Dr Ling’s advice if they did not give reasons in their decision letter.

62. Following receipt of the letter, dated 28 April 2004, from DfES, Mr Rushworth believed he met the four year time period mentioned in that letter.  Ordinarily, obtaining clarification from Mr Rushworth’s GP (even a new GP) of how long he had had his medical condition would not have meant that a new application was required per se.  Given the medical advisers’ approach, as outlined in DfES’s letter and which DfES appears to have followed, this should have been a matter that had already been considered by them.  Clearly Mr Rushworth feels that he began suffering from CFS/ME around summer 2000.  Nonetheless, evidence of his condition can only be demonstrated, as confirmed by Dr Young, from February/March 2001.  I further note that Dr Young did not give any prognosis within his letter of 2 June 2004.  Having exhausted the application and both appeals process, TP/DfES had little choice but to treat further correspondence as a new application.

63. DfES say that it is Mr Rushworth’s responsibility to submit medical evidence for consideration.  From the latest submissions, DfES’s approach with regard to obtaining medical information seems to have changed over time from a position where they previously did so, to one where they now rarely obtain additional information themselves.  They set out in paragraph 53.3 a notional argument.  However, the pendulum has swung from one extreme to the other.  From my perspective, there should be more of a “middle ground” and neither “extreme” is necessarily appropriate.  The Teachers’ Pensions etc (Reform Amendments) Regulations 2006 (SI 2006/3122) became effective from 1 January 2007 and so they were not in force during the assessment of Mr Rushworth’s two applications.  I do not agree that the burden of proof lies entirely with a scheme member.  DfES are faced with reaching a decision on the application and have a responsibility to ensure they have sufficient evidence to enable them to reach that decision.  The member should provide all available medical evidence from his own doctor/consultant(s) with his application.  If further medical evidence is required, because that available is inconclusive, then there will be circumstances in which DfES will need to seek from a specialist whatever additional evidence they deem necessary in order to reach a decision.  Without having all relevant factors, any independent medical advisers’ recommendations would be unsound, leading to a flawed decision.  Nonetheless, with this particular medical condition, Dr Waddy of MIS has stated that, ‘this is a condition for which there is no confirmatory tests to prove its presence or severity’ and ‘it is known that there is a spectrum for this condition and how patients respond over time’.  The 2002 Report also reiterates this latter view.  Given that the outcome of any consultation may be uncertain, it is not unreasonable that TP/DfES did not seek further specialist opinions in the early stages.  As time progressed, an assessment would have been needed about Mr Rushworth’s severity in order to consider whether it was possible to come to a view about permanence ahead of DfES’s arbitrary ‘four year’ time limit and it may have been appropriate to gain a specialist’s opinion.

64. There seems to be some incompatibility in saying that, where the illness is particularly severe, the Medical Advisers can use discretion when considering how long the illness has persisted, whilst at the same time saying that there is no test to determine its severity.  The 2002 Report says there are four categories (mild, moderate, severe and very severe), which indicates severity can be assessed.  In a previous determination (Q00806), the decision-maker had not asked itself the question “is [the member] eligible to receive his pension”.  Instead it had asked whether the evidence to hand supported his eligibility.  Similarly, I am not persuaded that it is sufficient for the Scheme Manager to accept advice to the effect that there is “no information” as to the severity of Mr Rushworth’s condition.  In the final review, on 6 October 2004, DfES rejected Mr Rushworth’s application on the basis of Dr Waddy’s advice that there was no evidence to suggest that Mr Rushworth cannot improve.  I accept that Mr Rushworth would have had CFS/ME some time prior to his diagnosis in October 2001, but that can only be demonstrated from February 2001.  The approach of the Medical Advisers, which seems to have been accepted and followed by DfES, is that teachers who suffer from CFS for four or more years (less in severe cases) can be assumed to be unlikely to recover sufficiently to be able to return to teaching.

65. Mr Rushworth asserts he is now ‘severely affected’ and says he uses sticks around the house and is wheelchair bound outside.  I note that he has been subsequently awarded the higher mobility component under the Disability Living Allowance, which tends to corroborate his statement that his condition was deteriorating.  Dr Waddy’s comments that “severity” cannot be tested lead me to doubt whether sufficient regard was had to the extent of Mr Rushworth’s deterioration and whether therefore “severity” was considered by the medical advisers or identified as an issue by DfES.  I have seen no evidence that appropriate questions were asked about Mr Rushworth’s abilities or attempts made to ascertain the degree of severity.  Rather, the fact that Mr Rushworth could not demonstrate that he had suffered from the condition for more than four years, combined with the bald assertion that there were untried treatments, led to the view that his condition could not be said to be permanent.  This does not seem to me to be having proper regard for Mr Rushworth’s particular circumstances, and I have already observed above that the mere availability of untried treatments is not a basis for denying permanence.  I am not satisfied therefore that proper consideration has been given to Mr Rushworth’s particular circumstances or that an objective assessment of the likelihood of improvement following any reasonably available treatment has been undertaken.  I am struck also by the use of the word “conclusively” in paragraph 53.10 above, which leads me to doubt whether the correct standard of proof – on the balance of probability – has been applied here.  These failings amount to maladministration and I make an appropriate Direction below.
66. I have noted that, during the course of Mr Rushworth’s two applications and appeals, Dr. Howell considered each application and Dr Westlake each stage‑one appeal.  It would have perhaps been good administrative practice for the DfES to consider whether it had obtained an appropriate breadth of medical opinion.  This applies where the question relates to prognosis as well as to diagnosis, and also as to whether certain treatments may be “appropriate”.

67. Though Mr Rushworth feels he should be granted his full ill-health retirement benefits with full enhancement and back-dated to his first application date of 31 October 2003, whether he does or does not qualify needs to be established first.  The issues of ‘when the benefit is payable from’ and ‘with what enhancement’ need only be considered in the event of him being granted his ill-health retirement benefits.
DIRECTION

68. Within six weeks of this decision DfES shall reconsider Mr Rushworth’s application, including those issues identified in this Determination, and issue a further reasoned decision to Mr Rushworth.  Within 28 days of the date hereof, DfES shall pay him the sum of £250 in recognition of the distress and inconvenience he has suffered.
CHARLIE GORDON

Deputy Pensions Ombudsman

11 July 2007

APPENDIX

69. Pertinent parts of the Report of the Independent CFS/ME Working Group, published in January 2002, to the Chief Medical Officer (“the 2002 Report”) include,
· “1.2 Policy Context

The first Task‑Force Report provided a starting point for subsequent deliberations and assessments.  A report of the Joint Working Group between the Royal College of Physicians, the Royal College of General Practitioners, and the Royal College of Psychiatrists, Chronic Fatigue Syndrome (published in 1996) (“the 1996 Report”), set out to assess the field and provided a starting point to inform medical opinion.  In addition, there have been two further useful reports by the National Task Force on CFS …

However, none of these reports was accepted by all and, indeed, some aspects were perceived by some patients, their carers, and voluntary organisations to be potentially harmful.”

· “1.4.3 Prognosis

Prognosis is extremely variable.  Although many patients have a fluctuating course with some setbacks, most will improve to some degree.  However, health and functioning rarely return completely to the individual’s previous healthy levels; most of those who feel recovered stabilise at a lower level of functioning than that before their illness.

…

In those that do not recover relatively quickly, the illness has a tendency to become more prolonged and in a minority, the duration is very long.

Overall, there is wide variation in the duration of illness … …  Those who have been affected for several years seem less likely to recover; full recovery after symptoms persist more than five years is rare.”

· “3.4.3 Severity

Mild – …

Moderate – Have reduced mobility and are restricted in all activities of daily living, often having peaks and troughs of ability, dependent on the degree of symptoms.  They have usually stopped work and require rest periods, often sleeping in the afternoon for one or two hours.  Sleep quality at night is generally poor and disturbed.

Severe – Will be able to carry out minimal daily tasks only, face washing, cleaning teeth, have severe cognitive difficulties and be wheelchair dependent for mobility.  These people are often unable to leave the house except on rare occasions with severe prolonged after-effect from effort.

Very severe – …”

· “3.5 Socioeconomic impact

3.5.1 Work, finance and education

…

The requirement of many pension or personal health insurance schemes to demonstrate permanence (usually through medical reports) requires a level of prognostic foresight that may not be realistic. … Patients can encounter arbitrary and poorly informed decision‑making on other issues such as home help and mobility badge schemes, as well as sheer resource limitation.”

· “4.2.2.1 Specialist referrals

In many cases, much, if not all, of the initial clinical evaluation and diagnosis process can be satisfactorily undertaken by the primary care team.  A general practitioner should be able to make a firm diagnosis of CFS/ME in most instances among adult patients.  However, there is a proportion of cases in which referral to a specialist experienced in CFS/ME may be useful in confirming a diagnosis, or …

Specialist referral would usually be to a local consultant … … Sufficient tertiary specialists in CFS/ME are needed to support primary and secondary care for the most difficult clinical problems, and to act as a resource for teaching, training and research.  Currently there are too few identified and resourced specialists at secondary and tertiary level in much of the country, and the few that exist are overburdened; they are also inappropriate for care of the most severely affected, who cannot travel, or even less severely affected patients, for whom travel over long distances is liable to cause setbacks.”

· “4.4.2 Therapeutic Strategies

… Members of the Working Group expressed widely differing opinions on the potential benefits and disadvantages of these approaches.  However, we agreed that all could be considered as management options, in line with general principles outlined here, and adapted to the circumstances of each individual patient.

…

A proportion of patients benefit from more structured specialist approaches, such as graded exercise or cognitive behavioural therapy.

The decision to recommend a particular approach is best guided by the individual’s illness and circumstances.

Ideally, a decision to refer from primary care would be mutually agreed and guided by the degree of uncertainty surrounding the patient’s illness or its management.

Specialist therapies (e.g. graded exercise or cognitive behavioural therapy) are likely to be most effective when supervised and regularly monitored by therapists who have appropriate training and experience.

It is not appropriate that participation in a particular treatment regimen is made an absolute condition for continuation of sickness/disability payments.”

· “4.4.2.1 Graded exercise

Existing concerns from voluntary organisations and some clinicians include the view that patients have a primary disease process that is not responsive to or could progress with graded exercise, and that some individuals are already functioning at or very near maximum levels of activity.

Clinical Opinion – As with pacing, there is disagreement among clinicians about the value of graded exercise …., whereas others believe that CFS/ME involves a primary disease process that is not responsive to this type of approach, and that many of their patients are already functioning at or near maximum levels of activity.

Resource Implications – Best practice in this area indicates that the initial stages of any graded exercise programme should only be carried out by therapists (i.e. occupational therapists, physiotherapists, exercise physiologists, sports therapists etc) who have the necessary expertise to manager CFS/ME patients.  At present very few therapists are available with such expertise.

Synthesis – The majority of the Working Group agreed that appropriately supervised, graded exercise therapy, applied by appropriately trained individuals can benefit many, though not all, ambulant outpatients with CFS/ME.”

· “4.4.2.2 Cognitive behavioural therapy

Research findings – the York review found that cognitive behavioural therapy showed positive results in adults able to attend outpatient clinics.

Patient reports – A further observation was that services are often unavailable locally or available only after a long wait.

Resource implications – Outside specialist referral centres, it is currently difficult to find therapists with the necessary experience.

Synthesis – … Preferably, the therapist should have experience in CFS/ME or have some training in this field.

Cognitive behavioural therapy for people with CFS/ME is currently unavailable or very difficult to obtain in much of the UK.” 
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