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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs AL Williams

	Scheme
	:
	Local Government Pension Scheme (the Scheme) 

	Respondents
	:
	Administering Authority: Surrey County Council (Surrey)

Employer : Reigate and Banstead Borough Council  (Reigate)  Department for Communities and Local Government (DCLG)


MATTERS FOR DETERMINATION 

1. Mrs Williams complains that her application for immediate payment of deferred benefits because of ill health has been improperly rejected.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT REGULATIONS

3. The Local Government Pension Scheme Regulations 1995 (the "1995 Regulations") under the heading of "Entitlement to deferred retirement benefits ("preserved benefits")", the 1995 Regulations provide that:

Regulation D11 provides,

(1)
If a member who ceases to hold a local government employment-

(a)
is not entitled under regulation D5, D6, D7 or D9 to retirement benefits which are payable immediately on his ceasing to hold that employment; and

(b)
fulfils one of the following requirements, namely-

(i)
he has a statutory pension entitlement; or

(ii)
he is treated by virtue of regulation K23(2) as having ceased to hold the employment on becoming subject in it to an approved non-local government scheme;

then, subject to regulation D13, he becomes entitled in relation to that employment to a standard retirement pension and a standard retirement grant payable from the appropriate date; and in these regulations benefits to which a person becomes entitled under this paragraph by virtue of fulfilling one of the requirements mentioned in paragraph (b) and which have not yet become payable are called "preserved benefits".

(2)
For the purposes of paragraph (1) "the appropriate date", in relation to any person, is his 65th birthday or, if earlier, the earliest of the following-

(a)
his NRD;

(b)
any date on which he becomes incapable, by reason of permanent ill-health or infirmity of mind or body, of discharging efficiently the duties of the employment he has ceased to hold;”

4. The Local Government Pension Scheme (Transitional Provisions) Regulations 1997. Regulation 4 provides:

“(1)
Except where these Regulations provide otherwise, in relation to the persons specified in paragraph (2)-

(a)
the saved provisions shall continue to apply,

(b)
the common provisions shall apply, and

(c)
Part II (except regulations 49 and 50) and Parts III and V of the 1997 regulations shall not apply (except in so far as they affect the common provisions).

(2)
Those persons are-

(a)
any person who immediately before the commencement date was a deferred member ...”

5. "The saved provisions" are defined as the 1995 Regulations "in so far as they remain capable of having effect". The "common provisions" are defined as "regulations 49 and 50 and Part IV of the 1997 regulations and the Investment Regulations".
6. Regulation 97 of The Local Government Pension Scheme Regulations 1997, as amended, provides:

d:

(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation. 
(2) Any question whether a person is entitled to a benefit under `the Scheme must be decided  - 

(a) in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and

(b) in any other case by the Scheme employer who last  employed him….

(9)
Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A)
The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that he has not previously advised, or given an opinion on, or otherwise been involved in the particular case 

(10) If the Scheme employer is not the member's appropriate administering authority, before referring any question to any particular registered medical practitioner under paragraph (9) the Scheme employer must obtain the approval of the appropriate administering authority to their choice of registered medical practitioner.”
The Regulations provide for a dispute about such decision to be challenged initially locally and then for an application to be made (under Regulation 102) ….to the  Secretary of State to reconsider the disagreement
MATERIAL FACTS

7. Mrs Williams was born on 25 November 1953.

8. Mrs Williams was employed as a Legal Administrator by Reigate until 18 March 1998 when she left service and became entitled to a preserved pension payable, under the Scheme, from 25 November 2013, her 60th birthday.

9. Mrs Williams subsequently took up employment with Direct Line Insurance and continued to work for that Employer until 7 May 2003 when she left on grounds of ill health. 
10. On 27 August 2003 Mrs Williams applied to Surrey for early payment of her deferred benefits. 

11. Surrey wrote to Reigate on 2 September 2003 requesting that her application be referred to Reigate’s Occupational Health Advisers (OHA) to arrange for the completion of a Certificate of Permanent Incapacity in respect of a Deferred Member.
12. As Mrs Williams had moved to Doncaster arrangements were made for her application to be considered by the doctor who acted as the OHA for Doncaster Metropolitan Borough Council. That doctor examined Mrs Williams on 30 October 2003 and then wrote to her GP for further information.  The GP’s report, dated 11 December 2003, concluded:

“…When I first saw her she was very distressed and upset and indeed came over as being very anxious and depressed. She did have a number of problems; one of the major ones being that she felt she was unable to cope with the stress of her job any longer…

My own view is that she would find it incredibly difficult to return to her previous job. I think it would be unlikely that Angela would be able to cope with any type of stressful job at the present time and for the foreseeable future. …”
13. The OHA noted his findings having examined Mrs Williams as follows:

“Op [Opinion] – has work limitations but will expect her to improve her ability to her local authority ------ level”

Having considered the report from Mrs Williams GP,  he then concluded:

GP’s report consistent with above view. Unfit for Direct Line I agree but not unfit for Local Authority job to age 65.

Therefore, denied”

14. The OHA certified that Mrs Williams was not permanently incapable of discharging the duties of her former employment of Legal Administrator for Reigate. The Certificate confirmed that the medical adviser held the appropriate qualifications and had not previously advised or given an opinion on the case.
15. On 21 January 2004 Surrey wrote to Mrs Williams informing her of the decision not to award her early payment of her deferred benefits on the grounds of ill health. The letter says “The Council’s/Your former employer’s Occupational Health Physician has concluded that you are not permanently incapable of discharging efficiently the duties of your former employment…”. No indication was given as to the basis on which that conclusion had been reached. The letter informed Mrs Williams that she could apply again for early payment of her benefits should her health deteriorate.  
16. Mrs Williams appealed under Stage 1 of the Internal Dispute Resolution Procedures (IDRP) on the grounds that the OHA had not asked her any questions regarding her employment with Reigate. Mrs Williams also complained that at the time she was examined by Doncaster OHA he had not received the report from her own GP.

17. On 23 March 2004 the Appointed Person responded to Mrs Williams requesting copies of her contract of employment and job profile and authorisation to approach the OHA for copies of her notes. The Appointed Person also wrote to Reigate for further information. Reigate provided the information and confirmed amongst other matters that a copy of Mrs Williams’ job profile had not been sent to the OHA.
18. On 8 June 2004 the Appointed Person asked Mrs Williams to confirm that an enclosed job specification for a Legal Administrator accurately set out her specific duties. The letter also advised Mrs Williams that her case was to be referred back for the OHA to review his decision in light of that job specification Mrs Williams was also invited to give further information regarding her former employment and advised that, if she wished, she could be examined again by the OHA.
19. Mrs Williams responded to Surrey on 10 June 2004 saying that the job specification was that of a Legal Clerk rather the Legal Administrator she had been at the time she left Reigate. Mrs Williams confirmed that she did not recall seeing a job specification for someone of her grade but instead enclosed a copy of her final performance agreement which listed the key areas and tasks of the job. 

20. A copy of the correct job specification was provided by Reigate and Mrs Williams confirmed that this job specification when read in conjunction with her performance agreement was an accurate portrait of her job and duties with Reigate. 

21. Surrey referred the matter case back to the OHA on 29 September 2004 asking that Mrs Williams application should be re-assessed taking account of the job specification and performance agreement which related to her former employment with Reigate.  
22. Doncaster responded on 12 October 2004 saying that the medical adviser who had previously examined Mrs Williams had since retired but that the current medical adviser concluded:

“…I believe that [original medical adviser] recommendation was based on two key factors. Firstly, a lack of evidence regarding permanent incapacity - such mental health problems, if not amenable to treatment, usually improve given sufficient time. Secondly, following the principles of the Court Appeals guidelines no occupation can be considered inherently “stressful”. With appropriate job modifications, support and a properly constructed rehabilitation programme a return to work is feasible. 

I would concur with [original medical adviser] original opinion and the enclosed documentation (job specification and performance agreement) do not alter this opinion. …”  

23. Having considered that advice the Appointed Person wrote to Mrs Williams on 11 November 2004 saying that her complaint had been refused under Stage I of IDRP on the grounds that there was a lack of evidence regarding permanent incapacity and “no job can be considered inherently stressful”.

24. On 3 January 2005 Mrs Williams appealed to DCLG under Stage 2 of IDRP on the grounds that the original medical adviser at Doncaster OHA had made errors when making his decision. Specifically, 
24.1. he had misunderstood her GP’s report. Specifically, that he took the GP’s reference to “previous job” to mean her job with Direct Line and not her job with the Reigate.  
24.2. he said he agreed with her GP that she was unfit for work at Direct Line but not for Local Authority work whereas her GP had said she was unfit for any type of stressful job.

24.3. the medical adviser would not have Surrey County Council’s rules regarding the early release of pension on health grounds and had referred to her normal retirement age as 65 when in fact it was 60. 
25. On 14 March 2005 the DCLG wrote to Mrs Williams saying that her appeal under Stage 2 of IDRP had been refused on the following grounds:  
25.1. At the time Mrs Williams ceased employment the 1995 Regulations applied however the 1997 Regulations had come into force by the time of her request for early payment of her benefits.  

25.2. The 1995 Regulations provided that for the member’s incapacity to be permanent the member would have to be unlikely to improve sufficiently to discharge the duties of the former employment before age 65. 

25.3. Mrs Williams GP had referred to the “foreseeable future” which is not the same as permanent. Permanent is defined as to the member’s 65th birthday which in Mrs Williams case is 13 years away (the definition of permanent is one of the common provisions which applies equally to members whose benefits are payable under earlier provisions). Thus the GP has not addressed the appropriate test nor was she appropriately qualified as required by Regulation 97(9) of the 1997 Regulations.

25.4. The question of how a medical adviser assessed an individual against the requirements of the regulations is a matter for the medical adviser’s professional competence and judgement. 
25.5. As the original medical adviser did not have a copy of Mrs Williams job description the case was referred back to Doncaster OHA where a new medical adviser reviewed the case. He concurred with the opinion of the original medical adviser. The job description and performance agreement did not alter his opinion.
SUBMISSIONS

26. Mrs Williams submits:

26.1. The second medical adviser at Doncaster OHA was unaware of the errors made by his predecessor.

26.2. The Appointed Person should have allowed her a second opinion rather than referring the case back to Doncaster OHA.

26.3. She was not told that her GP was insufficiently qualified to an opinion of her health. 

26.4. Account should be taken that she is in receipt of State Incapacity Benefit.

27. Surrey submits:

27.1. A second opinion was not necessary as the issue was to obtain a medical opinion based on the correct job specification. The first opinion of Doncaster OHA was based on the job of the complainant at the time of the examination i.e Direct Line. An error had been made by Reigate when initially instructing the Doncaster OHA in not including any information relating to Mrs Williams job with Reigate. 

27.2. Any errors which originally occurred were due to inadequate instructions to Doncaster OHA but were later satisfactorily remedied.

28. DCLG submit: 
28.1.  The Secretary of State reached a proper and reasonable decision based on the evidence available to him and in accordance with the Regulations.  

28.2. In making the decision the Secretary of State did not intend to suggest that Mrs Williams’ GP was not sufficiently qualified to give an opinion of her health. Regulation 97(9) provides that before an employer makes a decision whether a member may be entitled to early payment of a deferred benefit they must obtain a certificate from an independent medical practitioner who is qualified in Occupational Health Medicine. Mrs Williams’ GP is not qualified in occupational health so while her opinion can be considered it cannot form the basis of a decision on Mrs Williams’ entitlement to benefits.

28.3. The Secretary of State did not note that the second Doncaster OHA medical adviser was not independent but that he had failed to certify that he was independent. Such an omission did not mean he is not independent.

28.4. In cases where it is decided that clarification of medical evidence should be obtained the Secretary of State’s normal procedure was to refer the case back to the local authority.

29. Reigate submits:

29.1. It would always agree to release the pension provided the Certificate of Permanent Incapacity had been signed by an Occupational Health Advisor. On this occasion such a certificate was not forthcoming and in accordance with the Regulations Reigate was unable to accept Mrs Williams’ application.
29.2. it did not contact Surrey for approval before arranging for Mrs Williams to see the OHA at Doncaster as it was unaware of the requirement to do so. The medical advisor was chosen on the basis that if a large local authority used the same medical practice then the medical advisor’s professionalism was not in question.  
CONCLUSIONS

30. In order to be entitled to a pension under Regulation D11 of the 1995 Regulations, Mrs Williams has to be permanently incapable of discharging efficiently the duties of employment she has ceased to hold with Reigate because of ill-health or infirmity of mind or body. “Permanently” is defined as until, at the earliest, her 65th birthday.  The decision as to whether Mrs Williams meets these requirements falls to her former employer (Reigate) in the first instance.

31. Before making such a decision Reigate needed to obtain a certificate from a suitably qualified independent registered medical practitioner. There is no reason in principle why Reigate could not obtain an opinion from a suitably qualified medical practitioner based in Doncaster although Regulation 97 (10) of the 1997 Regulations requires that such a practitioner should not only hold a prescribed qualification (which the Doncaster OHA did) but should also be approved by the administering authority in this case Surrey. The first OHA at Doncaster was not so approved.  

32. There is no dispute that the first OHA was not provided with all relevant information when reaching his opinion. Indeed he seems to have had no basis for distinguishing between Mrs Williams’ fitness to work for Direct Line and her fitness to work for Reigate. That ought to have been apparent to Reigate when they passed on to Surrey the outcome of that flawed process. Reigate knew that the doctor had not been provided with a job description of her work with Reigate. 

33. As it was Surrey then sought to correct this error by asking the medical adviser concerned to review the case, thus I feel able to conclude that the use of the second doctor at Doncaster was with Surrey’s approval. As that second doctor held the appropriate professional qualification the provisions of Regulation 29 (10) were satisfied. 

34. It is not easy to reconcile the second doctors’s view that it was premature to say that Mrs Williams’ incapacity was likely to be permanent (in the sense of continuing until her 65th birthday, some 14 years hence) with what the first OHA had said. That first decision had made no mention of being based on a lack of permanence of Mrs William’s condition. 
35. Mrs Williams contends that the second medical adviser was unaware of the errors made by his predecessor. I do not see this as being of particular importance. It was for the second medical adviser to reach his own conclusion He opined that with “appropriate job modifications, support and a properly constructed rehabilitation programme a return to work is feasible”. He did so, however by reference  to what appears to be a general view on his part that stress related illnesses are likely to improve over time and also a belief that guidelines had been laid down by the Court of Appeal that “no occupation can be considered inherently ‘stressful’.”
36. I am more than a little surprised to find that there is no evidence of Surrey or the Secretary of State seeking some further information of which Court of Appeal decision the medical adviser had in mind and whether those guidelines, if such they be, applied to the question of whether Mrs Williams was incapable, by reason of permanent ill-health or infirmity of mind or body, of discharging efficiently the duties of the employment she had ceased to hold. I suspect the decision of the Court of Appeal which he had in mind was in relation to a quite different question of whether an employer was liable for failing reasonably to foresee that a particular employment was liable to cause psychiatric injury. In the course of dealing with that question, the Court of Appeal in Sutherland v Hatton having stated that some jobs are intrinsically physically dangerous, went on to say that it was rather more difficult to identify jobs which are so intrinsically stressful that physical or psychological harm is to be expected more often than in other jobs. But the Court went on to emphasise the need to take account of the interrelationship between the particular characteristics of the employee concerned and the particular demands which the employer places upon him.  
37. I note, incidentally, that the particular decision was, on one point overturned by the House of Lords, but the principles to which I have referred above were endorsed and have also been expressly affirmed more recently by the House of Lords in Hartman v S E Essex Community NHS Care Trust where the Court began by stating that  liability for psychiatric injury caused by stress at work is in general no different in principle from liability for physical injury. It is not easy to reconcile the medical adviser’s comment with the two cases to which I have referred. 
38. The medical officer’s comment, in the case of Mrs Williams, should have alerted  Surrey and the Secretary of State to the fact that his view was expressed in far too general a way to be taken as an opinion specifically about the prospects of recovery for Mrs Williams. As well as indicating some likely misunderstanding of the “guidelines” from the Court of Appeal. On both counts the decision ought to have been queried. Where medical advice is offered which appears on its face to be unclear or suspect then it should not be accepted without question but should instead be probed.  
39. I agree that the GP’s reference to foreseeable future is not the same as “permanent”. It would have been sensible to have sought clarification of the GP’s view rather than seizing on the fact that he had not used the particular form of words set out in the criteria.  In light of the maladministration identified above I am remitting the matter to the Secretary of State for a fresh decision to be taken under Stage 2 of the IDRP.  Although I have noted the submission made at paragraph 28.4, the Regulations state that it is the Scheme Employer which is to make the decision but for the Secretary of State to reconsider.  As the matter has reached that final stage my remission is to the Secretary of State.
DIRECTIONS

40.
I direct that the Secretary of State shall reconsider the determination of the disagreement as to whether Mrs Williams is entitled to benefits under Regulation D11 and issue a further decision within 56 days of this determination.
DAVID LAVERICK

Pensions Ombudsman

28 August 2007
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