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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs Pamela Davis

Scheme
:
Teachers' Pension Scheme

Respondents
:
Department for Education and Skills (DfES)

MATTERS FOR DETERMINATION
1. Mrs Davis says that her application for ill-health benefits has been unreasonably refused by the DfES.  She also says the DfES have delayed in considering her application.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS
3. Regulation E4 of the Teachers’ Pensions Regulations 1997 (the Regulations) provides as follows :

“Entitlement to payment of retirement benefits

“(1) Subject to regulation E33(2) (application for payment) a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

………

(4) In Case C the person-

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D [compensation for redundancy and premature retirement]…..

4. “Incapacitated” is defined in the Regulations as follows:

“A person is incapacitated -

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so….”

LEGISLATION 

5. The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 provides : 

Application for a decision

4.—(1) An application for a decision under arrangements required by section 50(2)(a) of the Act shall set out particulars of the disagreement in respect of which a decision is sought.

(2) The particulars shall include— 

(a) …

(b) …

(c) …

(d) a statement as to the nature of the disagreement with sufficient details to show why the complainant is aggrieved.

Notice of a decision

5.—(1) Subject to paragraph (3), a decision on the matters raised by an application under regulation 4 shall be issued to the complainant and, where applicable, his representative by notice in writing within two months from the date on which the particulars specified in regulation 4(2) were received.

(2) The notice shall include— 

(a) a statement of the decision;

(b) a reference to any legislation relied upon;

(c) a reference to such parts of any scheme rules relied upon and, where a discretion has been exercised, a reference to such parts of the scheme rules by which such discretion is conferred; and

(d) a reference to the complainant's right to refer the disagreement for reconsideration by the trustees or managers of the scheme within the time limit described in regulation 6(1).

(3) If, in any case, written notice of a decision under section 50(2)(a) of the Act is not issued within two months from the date on which particulars of the disagreement were received, an interim reply must immediately be sent to the complainant and, where applicable, his representative setting out the reasons for the delay and an expected date for issuing the decision.

Referral of disagreement to the trustees or managers
6.—(1) An application to the trustees or managers of a scheme to reconsider a disagreement in respect of which a decision referred to in regulation 5 has been made may be made within six months from the date of the notice of the decision and shall set out particulars of the grounds on which the application is made.

(2) The particulars shall include— 

(a) the matters referred to in regulation 4(2)(a) to (c);

(b) a copy of the notice of the decision made under section 50(2)(a) of the Act;

(c) a statement of the reasons why the complainant is dissatisfied with the decision made under section 50(2)(a) of the Act; and

(d) a statement that the complainant wishes the disagreement to be reconsidered by the trustees or managers of the scheme.

Notice of decision from trustees or managers
7.—(1) Subject to paragraph (3), the trustees or managers of a scheme shall issue to the complainant and, where applicable, his representative a notice in writing of their decision on the matters raised under regulation 6 within two months from the date on which the particulars specified in regulation 6(2) were received by them.

(2) The notice shall include— 

(a) a statement of the decision and an explanation as to whether and, if so, to what extent that decision either confirms or replaces the decision made under section 50(2)(a) of the Act;

(b) a reference to any legislation relied upon;

(c) a reference to such parts of any scheme rules relied upon and, where a discretion has been exercised, a reference to such parts of the scheme rules by which such discretion is conferred; …”

MATERIAL FACTS
6. Mrs Davis was born on 3 April 1949.

7. She was a lecturer at Hepwood Hall College (the College). Mrs Davis had been suffering for some time with depression, chest problems and arthritis and in September 2002 she went on sick leave from the College. She did not return to work.

8. In October 2003 Mrs Davis applied to the Teachers’ Pensions Agency (TPA) for ill health benefits. Her GP provided a report on various aspects of Mrs Davis’ health; to the question “How does disability affect the applicant’s ability to fulfil the duties of a teacher?” he stated that Mrs Davis was “unable to cope with organisation and workload due to severe depressive symptoms.  Physically too stressful due to chest and arthritis problems. “The report also listed the medication Mrs Davis was receiving.

9. Mrs Davis’ application was considered by the DfES, as managers of the Scheme. They have told me that, in considering applications for ill health retirement, they take account of the views of their medical advisers, who look at all the evidence in each case and make a recommendation on whether the applicant has become permanently incapacitated, as defined within the relevant legislation. Dr Westlake, the medical adviser who considered Mrs Davis’ application recommended that she should not be regarded as permanently incapacitated.  He noted that :

“…the applicant suffers from depression associated with chronic obstructive airways disease and degenerative changes affecting her left shoulder. Neither of the latter two conditions has been documented as a cause of incapacity prior to the onset of the current spell of incapacity. The applicant has received anti-depressant medication supervised within the primary care setting and has seen a primary care mental health nurse. The applicant has not been referred to a Consultant Psychiatrist or Clinical Psychologist. Where the available options have yet to be explored, it would be premature to speculate that the current level of disability will cause permanent incapacity. The available medical evidence fails to support the conclusion that the applicant is permanently incapable of teaching on grounds of ill-health despite appropriate treatment.”  

10. On 7 November 2003 TPA sent Mrs Davis a copy of the medical adviser’s recommendation and informed her, that her application had been unsuccessful. The letter informed Mrs Davis of her right to appeal under the Occupational Pensions Schemes (Internal Disputes Resolution Procedures) Regulations 1996 (IDRP).  Enclosed with the letter was a copy of “The Appeals System” leaflet. ‘The Appeals System’ leaflet sets out the details as follows :

“1.
What is the Appeals System?

The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996, as amended, require all occupational pensions schemes to make arrangements to resolve disagreements between the managers of a scheme and its members.

The Department has introduced the following appeals system to deal with disagreements relating to applications for ill-health.

What is an Appeal?
An appeal is a request to the Department for Education and Employment, as Manager of the Teachers’ Pension Scheme, for your application for ill health retirement to be considered by a Medical Advisor other than the one who made the original recommendation to reject your application. …

What information can I submit with my appeal?

An appeal is considered using only written evidence on the state of your health which would have been available at the time of the original application. Letters of support (eg from a colleague or headteacher) will be considered. As will reports written by a doctor, consultant, or other medical professional who was treating you at the time you made your original application. 

6. What if my Appeal is not successful?

If your first appeal is not successful, you have the right to make a second appeal. There is no time limit on making a first appeal. However, a second appeal must be made within six months of the date we notified you that your first appeal was not successful.  

You should set out in a letter any information which you feel is relevant to your case, and send it to us [DfES] at the address in paragraph 7. 

New Medical Evidence

If you submit new, or updated medical evidence, or medical evidence from a new doctor, this will be treated as a new application rather than an appeal and you must complete a new application form.”

The Leaflet concludes with details of the Pensions Advisory Service and the Pensions Ombudsman.

11. Mrs Davis’ employment was terminated on 8 March 2004 on the grounds of being incapable to perform her duties due to ill-health.

12. On 22 March 2004 Mrs Davis submitted an appeal against DfES’ decision not to award her ill-health benefits. In support of her appeal Mrs Davis submitted the following medical evidence :

· Occupational Health (OH) reports dated 13 March 2003, 25 June 2003 and 2 October 2003 all of which confirmed that Mrs Davis was “At present unfit to return to normal duties of his/her post”. 

· An OH report dated 20 November 2003 which noted that when Mrs Davis had been reviewed in October 2003 the physician’s impression was that she would be unable to work under any circumstances in view of the current nature of her clinical condition. The report concludes that Mrs Davis was due to be reviewed in the New Year.

· A letter dated 9 December 2003, from Mrs Davis’ GP, Dr Freed, to Dr Vaidya, a Consultant Psychiatrist asking if it is appropriate to refer patients suffering from depression as a result of work related problems to a Clinical Psychologist. 

· A copy of the response from Dr Vaidya to Dr Freed which confirmed that as far as work- related problems were concerned it was not necessary to refer patients to a Clinical Psychologist as Occupational Health is an appropriate service.

13. Mrs Davis’ appeal was considered by Dr Howell, a DfES medical adviser, who concluded :

“…While the response to anti-depressant medication has been unsatisfactory, it appears there has been no referral to a Consultant Psychiatrist for the specialist assessment and management of Ms Davis’ psychological problems. The response to physiotherapy has been limited and further treatment for the shoulder condition has been suggested, in the form of joint injection and referral to a Consultant Rheumatologist. No referral to a Consultant Respiratory Physician or Back Pain Specialist is documented. Where the full range of therapeutic options has yet to be explored, it would be inappropriate to consider Ms Davis to be permanently incapable of all forms of teaching, including part-time employment at other establishments, for a further five years until her normal retirement age of sixty.”

14.
The decision to reject her appeal was advised to Mrs Davis by letter dated 1 April 2004. The letter states as follows : 

“…Our Medical Adviser has considered most carefully all of the information which has been made available in support of your application. In the light of the advice from our Medical Adviser I am satisfied the original decision to reject the application was justified and the information recently submitted does not convince the Medical Adviser to change the original recommendation.

In the circumstances the Department remains unable to accept your application for retirement on the grounds of ill health. A copy of the Medical Adviser’s comments have been sent to your GP, Dr Freed. A copy is also enclosed for your information.”

The letter advises Mrs Davis of her right to lodge a second appeal under the IDRP.
15.
On 3 April 2004 Mrs Davis wrote to TPA enclosing a report from Dr Freed, her GP. DfES say that the report, which was dated 19 March 2004, was treated as being part of her first appeal and was referred to Dr Howell for consideration. Dr Freed’s report noted Mrs Davis’s treatment and surgery attendance since November 2001. The letter concluded:

“…We feel increasing pressure at work was the main factor that was causing all her problems. In view of the fact that nothing had changed we had no option but to tell this lady attending work would seriously affect her depression and that is why she was given sick notes and advised her not to attend work.

I wholly support the fact that she should retire on grounds of ill-health and receive the appropriate pension. …”

16. Dr Howell informed TPA that the report contained no new medical information and that his advice remained unaltered. TPA informed Mrs Davis, by way of a letter dated 29 April 2004.

17. On 22 April 2004 Mrs Davis sought the help of The Pensions Advisory Service (TPAS) who on 21 September 2004 submitted a second stage appeal under IDRP to TPA. In support of the appeal TPAS submitted a medical report from Dr Puri, a Consultant Psychiatrist. The report, dated 29 July 2004, related Mrs Davis’ medical and personal history and suggested changes in medication but expressed no opinion as to the prognosis of Mrs Davis’ condition or her ability to return to teaching.

18. Dr Puri’s report was submitted to the DfES’s medical advisers and was considered by a. Dr Waddy who concluded in her report dated 12 October 2004: 

“…When she was seen in July 2004 it was recommended that her treatment was changed to try to optimise the effect of this and therefore benefit the patient.  There is no indication of her response to the new medication. As she has not yet had the benefit of all available treatment options it is premature to state that she is permanently incapable of returning to teaching, in some capacity, or in another establishment, prior to attaining her normal retirement age. Her appeal is rejected.”

19.
On 14 October 2004 DfES advised Mrs Davis, via her TPAS adviser,  of its decision to reject her appeal.  DfES did not provide a reason or a copy of the medical adviser’s recommendation.

SUBMISSIONS

20.
DfES submit :

20.1 The IDRP regulations only require scheme managers to consider evidence that is relevant to the decision that is the subject of disagreement. That is why the ill health procedures allow for scheme members to submit with their appeal evidence that was available at the time of the original application.

20.2 DfES have not investigated why TPA treated Dr Puri’s report as a second stage appeal rather than as a new application. This may have been an oversight or considered helpful.  The reason is now academic because the outcome was a further rejection so that  even if the new evidence had been treated as a new application, the outcome would still have been a rejection.

20.3 Mrs Davis’ application has been considered on four occasions by three different medical advisers.  The latest report from Dr Waddy noted that Mrs Davis had seen a consultant psychologist in July 2004 who had recommended that her treatment be changed, but that as there was no indication to her response to the new medication it was premature to state that she was permanently incapacitated from teaching prior to attaining age 60.

20.4 It is not the case that Mrs Davis’ case has been prolonged as is evident from the documentation provided.

21. Mrs Davis submits :

21.1 Although Dr Westlake noted (see paragraph 9) that her chronic obstructive airways disease and degeneration of her left shoulder had not been documented as a cause of incapacity, she had been hospitalised in 1980.  He stated that she had not been referred to a Consultant Psychiatrist but Dr Freed had written to one as mentioned in paragraph 12.

21.2 If there was not sufficient evidence to support what her GP is claiming TPA should have written and requested the evidence before reaching a decision.

21.3 The medical advisers are wrong to suggest that her depression is not permanent.  The chest and shoulder problems are permanent and it is these physical conditions which cause the depression.

21.4 Contrary to the OHA, her GP considers that the full range of therapeutic options has been considered.

21.5 The reports from Dr Freed and Dr Puri appear not to fully indicate permanence and therefore TPA should write to Dr Freed and Dr Puri to clarify this.

21.6 She is now in receipt of Disability Living Allowance and although she recognises that the criteria is different to that for ill health benefits under the Scheme it proves that she has satisfied the doctors that she is unable to work.

CONCLUSIONS

22. The test for incapacity under the Regulations is whether, at the time of the application, the applicant is permanently unable to work as a teacher due to illness or injury, despite having received appropriate medical treatment.  DfES’s task was therefore to decide whether, Mrs Davis met this criteria.

23. In reaching a decision, the DfES must ask the right questions, construe the Regulations correctly and only take into account relevant matters. The DfES should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

24. There is no dispute that Mrs Davis is suffering from an illness or injury. The issue is whether her illness is such that she is permanently unable to work as a teacher before her normal retirement date.

25. Mrs Davis argues that her GP considers that the full range of therapeutic options has been considered. As is not uncommon, the various medical opinions which have been obtained by one or other party are not unanimous.  For the decision maker to favour one doctor’s opinion over that of another is not in my judgement evidence of any perversity in the decision, but simply represents the weighing of one set of evidence against another. I am satisfied that Mrs Davis’ case has been properly considered although I appreciate that the outcome has not been that for which she is hoping.

26. Mrs Davis contends that if there was not sufficient evidence to support what her GP is claiming, TPA should have written and requested the evidence before reaching a decision. She also suggests that TPA should write to Dr Freed and Dr Puri to clarify that her condition is permanent. Whilst not all of the opinions address that longer-term issue I am satisfied that there is sufficient medical opinion in support of the DfES’ view to mean that it cannot be regarded as perverse.

27. Mrs Davis believes that the DfES should have given greater weight to the fact that she is in receipt of Disability Living Allowance. The criteria for an award of Disability Living Allowance is different to that of the Scheme but it is not unreasonable to expect DfES to take account of this matter. However taking such a matter into account is not the same as being bound by it.  Mrs Davis still needs to meet the tests under the Regulations governing the Scheme.  She does not.

28. DfES sought advice on Mrs Davis’ state of health from their medical advisers, whose opinion, in November 2003, was that, it was premature to conclude that Mrs Davis was permanently incapable of teaching on grounds of ill-health as available options with regard to treatment had yet to be explored.  At that time, Mrs Davis’ GP had not offered an opinion on the permanence of her condition.

29. DfES reviewed Mrs Davis’ case on two further occasions. At the first review, in March 2004, the medical adviser also concluded that further treatment was an option for Mrs Davis. It was not until April 2004 that Dr Freed, Mrs Davis’ GP, concluded that, at that time, she did not consider Mrs Davis fit to work and supported her application. Dr Freed’s view, however, did not alter the view of the medical adviser.

30. By the final review, the medical adviser had been provided with the Dr Puri’s report dated 29 July 2004 which related Mrs Davis’ medical and personal history and suggested changes in medication but expressed no opinion as to the prognosis of her condition or her ability to return to teaching. The medical adviser reached the conclusion that, although Mrs Davis’ GP considered she was permanently unfit for teaching, there was insufficient objective evidence that this was actually the case. As there is nothing in the evidence available to show that Mrs Davis had undertaken any form of treatment, other than medication, or evidence available to show that Mrs Davis was at that time permanently unfit to work, I see no reason for saying that such a decision was perverse.

31. I am concerned however at DfES’ practice with regard to the IDRP Regulations. The leaflet about appeals (see paragraph 6 above) implies that the system it describes is the IDRP required of them by statute. The leaflet does not however of itself comply with the obligation imposed by the Regulation 4 of the Occupational Pension Schemes ((Internal Dispute Resolution Procedures)) Regulations 1996 to provide information on what procedures the scheme has in place for the internal resolution of disputes as it contains no information about the address and job title of the person to be contacted in order to have recourse to those procedures. Nor does the leaflet indicate what steps a would-be appellant needs to take (in the form of specifying what information has to be provided) in order to trigger the obligation under the Regulations to provide a decision within 2 months.

32. DfES submit that the IDRP regulations only require scheme managers to consider evidence that is relevant to the decision that is the subject of disagreement. I have reservations as to whether the IDRP can be limited to reviewing the medical evidence in the way described. Nor is the IDRP process limited to considering only written evidence which would have been available at the time of the original application (to receive a benefit). I can find no basis for that statement in any of the Regulations which govern the scheme.  I can see no basis for denying to a person who wishes to contest a decision the opportunity of introducing material, for example in the form of another medical opinion, as part of an argument that the original decision had been wrongly taken. Such evidence need not, as a matter of law, be restricted to that coming from doctors who were treating the patient at the time.

33. There is a distinction between arguing that the original decision was wrong and arguing that there have been changes in an applicant’s condition which mean that while he may not previously have qualified for the benefit he now does.  The practice followed by DfES blurs that distinction and appears to indicate that if new medical evidence is submitted the matter will not be considered to be an appeal at all but will instead be treated as a new application.

34. At the end of the day, however, DfES can be seen as having completed both stages of the IDRP in relation to Mrs Davis and, as I have already indicated I see no reason to disturb the outcome of that consideration so far as concerns the merits of her claim.  Accordingly, I do not uphold this complaint.

DAVID LAVERICK
Pensions Ombudsman

18 August 2006
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