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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr C Deans

Scheme
:
Teachers' Pension Scheme

Respondent

Manager
::
Department for Education and Skills (DfES)

Teachers Pensions Agency (TPA)

MATTERS FOR DETERMINATION 

1.
Mr Deans complains that following the reconsideration of his application to have his pension rights protected under the provisions of Regulation H1 of the Teachers’ Pensions Regulations 1997 the DfES will not allow him to avail himself of the stepping down provisions contained therein.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

INTRODUCTION
3. On 5 December 2003, I determined a complaint by Mr Deans (M01102). Mr Deans had complained that the DfES had misinterpreted the provisions of Regulation H1 of the Teachers’ Pensions Regulations 1997 and would not allow him to avail himself of the stepping down provisions contained therein. 

4. I noted that there is no reference to supply teaching in Regulation H1, the Regulations providing simply for two states of employment for a teacher; full-time and part-time. The question therefore was not whether Mr Deans was a supply teacher but whether he was employed, there being an acceptance that, if he was the employment was part-time.  

5. I found that the fact that Mr Deans had resigned as a head teacher and taken up supply teaching was not sufficient to preclude him from the protection of Regulation H1. Thus  DfES and TPA were required to establish the nature of Mr Deans’ employment and whether he resigned in the interests of the efficient discharge of his LEA’s functions, without applying a preconception that simply by resigning and taking up supply teaching Mr Deans was automatically disqualified from the protection offered by  Regulation H1.

6. On 16 April 2005 Mr Deans submitted a further complaint about DfES’ continuing refusal to allow him to avail himself of the provisions contained in Regulation H1. 

7. The issues raised by the present complaint are whether, in reaching its fresh decision not to allow Mr Deans to avail himself of the ‘stepping down’ provisions in Regulation H1, DfES have properly established the nature of his employment and whether he resigned in the interests of the efficient discharge of his LEA’s functions. 

REGULATIONS

The Teachers’ Pensions Regulations 1997 (SI 1997/3001)

8. Regulation A3(1) provides,

“Meaning of “employer” in certain cases

(1) Except as provided in paragraph (2), for the purposes of these regulations a local education authority is deemed to be the employer of every person employed in, or in connection with, a school maintained by it other than a person who –

(a) is employed by an Education Action Forum…

(b) is in the employment of an employment business; or

(c) is employed by an accepted function provider…”

9.
Regulation H1 provides,

“Modified application in case of employment at reduced salary

(1) If –

(a) a person who has been in pensionable employment either –

(i) continues to be employed by the same employer, or

ceases to be employed and is re-employed within six months (whether by the same or a different employer), at a reduced rate of contributable salary, and

(b) where he continues to be employed by the same employer, is employed in a different post, and

(c) he does not make an election under C2(1) that his contributable salary is to be treated as having continued at the previous rate, and

(d) the relevant employer notifies the Secretary of State in writing of the matters specified in paragraph (2) before –

(i) the date which is 3 months after the first day of his employment at the reduced rate, or

(ii) 3rd May 1998

whichever is the later

(e) the application to him of this paragraph would, taking into account prospective increases, under the Pensions (Increase) Act 1971 of benefits under Part E, be beneficial,

these Regulations have effect in relation to him with the modifications set out in Part II of Schedule 10.

(2) For the purposes of paragraph (1)(d) the matters which are to be notified to the Secretary of State are –

(a) where the person continues to be employed with the same employer or ceases to be employed and is re-employed by the same employer, that the person’s employment at a reduced rate of contributable salary is in the interests of the efficient discharge of the employer’s functions, and

(b) where the person ceases to be employed by one employer and is re-employed by a different employer –

(i) that the person had provided satisfactory service throughout the period of the person’s employment with the relevant employer; and

(ii) that the person had ceased employment with the relevant employer with the intention of seeking employment in a new post with less responsibility.

(3) For the purposes of this regulation –

(a) the contributable salary of a person in part-time employment is to be taken to be what it would have been if the employment had been full-time, and

(b) the “relevant employer” is –

(i) where the person ceases to be employed by one employer and takes up employment with a different employer, the person’s former employer, and

(ii) in any other case, the person’s employer.

(4) A second or subsequent application of paragraph (1) does not affect its previous operation.”

10.
Part II of Schedule 10 provides,

“EMPLOYMENT AT REDUCED SALARY
13. Subject to paragraphs 14 to 19, these Regulations apply as if the person had been one person in relation to pensionable employment (“the earlier employment”) up to the end of his employment at the previous rate and a separate person in relation to pensionable employment (“the new employment”) from the start of his employment at the reduced rate, and accordingly apply separately in relation to each of those employments…”

11.
Pensionable Employment is defined in Part B of the Regulations. Regulation B1 provides,

“Employment – general

(1) Subject to paragraphs (2) to (5), regulation B3 (where applicable) and regulations B4 to B6 a person is in pensionable employment while he is in employment –

(a) in a capacity described in Schedule 2 and satisfies every condition and is not within any exception specified in that Schedule in relation to employment in that capacity, or

(b) as a teacher in an accepted school…

12.
Schedule 2 provides 

“Employments Pensionable Without Election

1
Teacher employed by, or in a school or institution providing further education or higher education (or both) maintained by, a local education authority.”

13.
“Full-time” is defined in Schedule 1 as,

“Employment is “full-time” if the contract so describes it (whether expressly or otherwise) and entitles the employee to remuneration at an annual, termly or monthly rate.”

14.
“Part-time is defined as,

“Employment is “part-time” if the contract requires the employee to work for less than the whole of the working week.”

MATERIAL FACTS

15. Membership of the Scheme has been available to part-time and relief teachers since 1 December 1967. Such teachers need to elect for membership by giving notice in writing to the Secretary of State The Teachers’ Pensions Scheme is an occupational, contracted-out, final salary scheme.

16. Mr Deans resigned from his post as head teacher at Fulbridge Junior School on 21 September 2001. He made himself available for ‘supply teaching’ with effect from 24 September 2001. He also made himself available for work with two employment agencies, Ed+ and Supply Desk. 

17. Mr Deans completed Part A of Form 912 ‘Transfer to a post of less responsibility at a lower rate of salary’ and Form 216 to elect for his future service to be pensionable. Form 912 provided for the LEA to tick a box to state,

“I certify that the teacher named above has transferred to a lower paid and less responsible post with THE SAME LEA or independent establishment and their employment at a reduced rate of salary is in the interests of the efficient discharge of the employer’s functions.”

The LEA completed and returned the form to TPA.

18. The decision of TPA which I previously criticised stated:

“The Teachers’ Pension Scheme is a statutory scheme and as such we are bound by the regulations which apply. The criteria governing the acceptance of a part time election is quite separate to that of the stepping down arrangements. The arrangements for stepping down are contained under Regulation H1 of the Teachers’ Pensions Regulation 1997 and rely on the employer’s determination and subsequent certification that the person has moved to a lower paid post of responsibility and that the move was made on efficiency grounds. This requirement is expressly contained within the regulations and as such is correctly reflected in our literature.

Employment as a supply teacher does not meet the requirements of the regulations as the person is regarded as fulfilling a temporary engagement…”

19. Following my earlier determination, DfES asked the LEA about the circumstances of Mr Deans’ resignation.

20.
The LEA responded as follows : 

“Mr Deans was employed at Fulbridge Junior School until September 2001 as Headteacher. In negotiation with the Education Authority Mr Deans had decided to relinquish his post and to seek a post of lesser responsibility. The reason behind this was that the School had previously slipped into serious weaknesses and although it was making progress this was not deemed sufficient and was re-designated as being in special measures. In the interests of the efficient exercise of the Authority’s functions it was agreed that a more experienced Headteacher was needed to deal with the significant challenges that the School faced.

Mr Deans was absolutely clear that he had no intention of giving up teaching but was eager to return to teaching children rather than continue at the higher levels of education management. The LEA was prepared to recommend Mr Deans’ services to schools within the LEA for teaching posts at any level below that of Headteacher. Due to the time of year that Mr Deans left the only posts available were regular intermittent supply posts. …   

In conclusion Mr Deans’ departure from his post was in the efficient exercise of the Authority’s functions. He has subsequently returned to teaching within the Authority working regularly as a relief teacher in a number of schools. The way he is perceived and the duties he undertakes are closer to a part time contracted member of staff than a casual supply teacher.”

21.
DfES wrote to the LEA again on 14 May 2004 advising that they remained concerned as to whether a move to pure supply and relief work was within the spirit of the efficient discharge of the employer functions for the purposes of Regulation H1. The letter concludes : 

“…we note that at the time Mr Deans changed jobs there were no vacancies but this does not equate to the information available to the Department that there were vacancies and you have offered no explanation as to why, at the earliest opportunity, the LEA did not offer Mr Deans a substantive post.

Looking at the information you have provided in your letter it would appear that Mr Deans may have been employed more in a peripatetic post rather than the “usual” supply where the work is sporadic. On checking the DTR [the Teachers’ Pension database which holds individual service records] the employment type code used is 0961 and is not the correct code for someone doing supply/relief work. The code suggests that maybe Mr Deans is “unattached” and in that context the Department would have no problem in agreeing that the move was in the efficient discharge of the employer functions.

Finally, in support of that it would be helpful if you could provide a breakdown of all employment Mr Deans has done since 2001. …”

22.
On 22 June 2004, the LEA provided Mr Deans’ employment history since 16 October 2001. The record shows the dates and the name of the schools at which Mr Deans was teaching and confirms that he worked regularly each month at various schools which came under the control of the LEA.  The LEA responded as follows : 

“I do understand the concerns the department has in respect of the service that Mr Deans has undertaken since he left his Headteacher post on 21 September 2001. This given the circumstances at the school was clearly in the interests of the LEA in the discharge of its functions. Subsequently Mr Deans was available for service in other educational establishments covered by the LEA, I think however there is a misunderstanding as to the way in which teaching staff are appointed to schools. Whilst the LEA was prepared to recommend Mr Deans to other schools, there were no powers to re-deploy him to another school. I would also suggest that the circumstances were not typical, Mr Deans was committed to continuing his teaching career but was unclear at what level he wanted to do this. It soon became apparent that there was a substantial requirement for regular supply work to provide cover for teachers due to a variety of circumstances, including INSET, release time, as well as absence. I am unable to comment on why Mr Deans has not been placed on a contract to carry out some of this work, I would assume that concerns about budgets and the flexibility if someone whose terms and conditions are less defined is a significant consideration for schools.

I am unclear as to what arrangements, with regard to his current employment, would enable you to agree to the request to protect his former service. For your information, the supply teachers who are engaged in schools are almost exclusively on the “supply list” (Mr Deans is) which is circulated to schools by the Authority. Whilst this does not operate as an agency and supply teachers do not have contracts of employment their services are promoted to schools on the supply list, and the normal employment checks that would apply to contracted staff are applied to their employment.”  

23.
On 16 December 2004 DfES advised Mr Deans that, in the context of the certification necessary for Regulation H1, the LEA’s certification was not valid. DfES advised that they had reached this conclusion because the LEA knew that Mr Deans employment, or any pensionable employment he might undertake, was not within the LEA’s direct control. The letter concludes :

“We do not accept that the LEA could properly certify “efficient discharge” under regulation H1 when the LEA would have no certainty or control over your subsequent employment. The LEA have confirmed, that since you resigned your post as head teacher, your subsequent employment has been on the basis of your choice as to whether you accepted a particular appointment or not.  …For the record, we did invite the LEA to consider whether your employment as a supply teacher was that of an “unattached teacher” ie whereby you had an ‘over arching’ contract to work on a peripatetic basis  - but under the direction of the LEA. We may have been able to reach a different decision if the LEA had confirmed that within six months of leaving your former post, you had commenced such (pensionable) employment. Such confirmation could have served to validate the ‘efficient discharge’ certification. But the LEA has confirmed that no such contract existed.”

24.
Mr Deans appealed against DfES’s decision not to accept as valid the explanation provided by the LEA with regard to certification under regulation H1. On 24 January 2005 DfES wrote to Mr Deans as follows : 

“…Having made further enquiries of EPM Ltd, who appear to act on The LEA’s behalf, the Department has concluded that we must uphold the decision that the nature of your employment with schools maintained by the LEA is such that we cannot accept the LEA’s certification.

EPM Ltd has records of the days that you have worked under contract to individual schools (even though, I understand there is no written contract). But our enquiries have confirmed the voluntary nature of your employment. You have been engaged directly by schools under arrangements that you made directly with each individual school. Schools contact you and invite you to work on particular days and you decide whether to accept the engagement. But there has never been any contractual obligation (directly with the LEA or a school maintained by the LEA) for you to accept a particular engagement in the first place (and certainly not in the six months since September 2001). Neither does the LEA or any school have power to insist you accept a particular engagement. In other words, the nature of your employment is akin to that of a self-employed person who, having been offered an engagement, has the freedom to choose whether (or not) to accept the engagement.

You also mention that you have worked for a number of schools and several different LEAs and that your first job after 21 September 2001 was with Cambridgeshire. You refer to the fact that if you had changed employers, efficient discharge certification was not needed.

In paragraph 32 of his Determination the Pensions Ombudsman recognised that regulation H1 caters for a person who, on stepping down, takes up employment with a different employer. The Pensions Ombudsman concluded that this is what may have happened in your case – but in the context of thinking you had become employed by EPM Ltd. We now know that is not the case because EPM Ltd has confirmed that they do not employ any teachers, the company simply undertakes the payroll function on behalf of The LEA and Cambridgeshire LEAs and their schools. But the Pensions Ombudsman overlooked the fact that where there is change of employer, regulation H1 requires the former employer to certify that the person had provided satisfactory service and that they ceased employment with the intention of seeking employment in a new post with a different employer. The LEA made no certification on either count.

As it was, any assignments that you undertook through the employment agencies Ed+ and/or Supply Desk were not pensionable (and are not recorded by Teachers’ Pensions). As an agency teacher you could not be in pensionable employment. But even if you had been in pensionable employment with another TPS employer and even if that employment occurred within six months of 21 September 2001, The LEA had not made the certification required by Regulation H1. …”

25. Mr Deans appealed once more on the grounds that there is no difference between a full time contracted teacher and a supply teacher up until the point where the contract is agreed. He says DfES have rejected his application because he does not work under a full time contract and because he is a supply teacher. 

26. DfES responded on 2 March 2005. The letter confirms that DfES’s letter of 24 January 2005 was to be treated as a response under Stage 1 of the Internal Dispute Resolution Procedures (IDRP) and thus the letter of 2 March 2005 was a Stage 2 IDRP response. DfES accepted that the LEA’s reason for certifying efficient discharge was relevant but advised that the events after Mr Deans resigned were also relevant in relation to The LEA’s certification. In this respect DfES concluded :

“…EPM Ltd have confirmed that you do not have a contract that obliges you to work a prescribed amount of time (and for which you would statutorily be entitled to be paid under the School Teachers’ Pay and Conditions Document). Rather, schools contact you to offer assignments, and similar to a self-employed person, you negotiate your own terms with the schools that offer you work.

Most important to me, however, is that having resigned from the post of head teacher with The LEA at Fulbridge Junior School, you signed up with employment agencies (Ed+ and Supply Desk). In doing so, you made yourself available for work with those agencies and such assignments would have been in whatever schools were served by those agencies. Indeed your first assignment was to work via an agency for a school in Cambridgeshire LEA. Therefore, not only did you not transfer to another post with the LEA, from the outset the LEA had no guarantee that you would have been available for work with the Authority. The fact that you made yourself available for work through agencies belied the LEA’s certification of ‘efficient discharge’ and the certification that you had transferred to another post with the LEA.”

27. Mr Deans has provided Payment Advice slips from The LEA which correspond with the employment record from October 2001 to June 2004 provided by the LEA.

SUBMISSIONS

28.
DfES submit that :

· for the certification to make sense the employer had to know that the person would definitely either continue to be working with the authority (without a break) or be re-employed by the authority within six months (thus allowing for the fact that an authority may not have an immediate vacancy or perhaps the person might need to take some time off (an unpaid sabbatical) before returning to work).

· Mr Deans subsequent employment as a supply teacher was on the basis that he would work when he chose. The schools contacted Mr Deans to offer assignments which he chose whether to accept. The LEA therefore had no control over Mr Deans working commitments or working patterns.

· Whether Mr Dean’s new post was full or part time is not relevant.

· There was no contractual arrangement for Mr Deans to undertake any work of any description therefore the LEA had no guarantee that Mr Deans would actually be available for employment either in a school within the authority or directly with the authority. 

· Although Regulation H1 does not say so explicitly, employer involvement and an expectation that the employer will have control over the scheme member’s employment immediately following stepping down is implicit. To look only at the factual change in employment misses the reason behind the Regulation’s existence. If it were enough for the scheme member to meet the employment condition then there would be no need for employer certification.  Employer certification is required because scheme costs are met by the employer contribution which is in turn funded centrally as part of the teachers’ pay settlements.

· There was no managed move to a substantive post.

· The second 912 Form was not submitted within the three month time limit and DfES has not exercised its discretion to extend the time limit.

29. Mr Deans submits : 

· The wording in the Regulations ‘ceases to be employed’ does not imply that there has to be any contractual arrangement as to future employment or a guarantee regarding availability for work.

· The question is whether or not he was re-employed by The LEA within the required six months period, which he was. 

· He was employed by several schools under the terms of the School Teachers’ Pay and Conditions Document therefore under Regulation A3 he was deemed to be employed by the LEA.  

CONCLUSIONS

30.
To benefit from the protection offered by Regulation H1 a person has to fulfil each of a number of criteria which include: 

30.1 He needs to have been in pensionable employment.

30.2 He needs either to have continued to be employed by the same employer or to be have ceased to be employed but then re-employed at a reduced rate of contributable salary.

30.3
Re-employment can be either with his original employer or with a different employer.

30.4
If re-employment is with the original employer then it must be in a different post. 

30.5
If the person continues in service or is re-employed by the same employer that employer needs to certify that the person’s employment at a reduced rate of contributable salary is in the interests of the efficient discharge of the employer’s functions.

30.6
Where later service is with a different employer then the original employer needs to certify that the person had provided satisfactory service and had ceased employment with the intention of seeking employment in a new post with less responsibility. 

31.
The reason behind Mr Deans’ resignation was that the School was re-designated as being in special measures. The LEA decided that a more experienced Headteacher was needed to deal with the significant challenges that the School faced. Thus, as the employer decided that it was not in the best interests of the school to allow Mr Deans to continue in his role of Headteacher then clearly Mr Deans has ‘stepped down’ in the interests of the efficient discharge of the employer’s functions. 

32.
When Mr Deans left his post as Headteacher at Fulbridge Junior School on 21 September 2001 he did not transfer to continuous employment with the same employer (the LEA). If however he came to be re-employed either by that authority or another relevant employer within six months and at a reduced rate of pay then provided he made an appropriate election  and provided the relevant employer gave the appropriate notification then he could benefit from the “stepping down” provisions of Regulation H. 
33. Thus, as DfES have stated, not only is the notification from the LEA relevant but so too is what happens afterwards. Only if there is some later employment in a post of lesser responsibility do the stepping down arrangements apply. 

34. DfES in their letter of 2 March 2005 indicate a concern that the LEA had no control over his future working commitments or working patterns and thus that the LEA could not certify that his continued employment was in the interests of the efficient discharge of the LEA’s function. The Regulations contain no requirement for the LEA to have control over the member’s working commitments and I am not persuaded that any such requirement can be implied.  If the Government wish the Regulations to contain such a requirement then they need to amend the Regulations. That this is not a relevant consideration is even clearer when one looks at the alternative notification which applies where future service is not with that LEA but with a different employer, the wording of which is an exact match to Mr Dean’s situation on 21 September 2001: he was regarded as having provided satisfactory service and had ceased employment with the LEA with the intention of seeking employment in a new post with less responsibility. 
35. As I noted in my previous determination the Regulations make no special distinction between  supply/relief teachers and others. The teachers to which the Regulations apply are full-time and part-time teachers. I concluded that if Mr Deans was employed by the LEA then there was an acceptance that such employment was part-time. Thus the relevant question to ask is whether, in his subsequent teaching engagements, Mr Deans remained employed by the LEA in a post of lesser responsibility. I note from Regulation A3 that the LEA is, for the purposes of the Regulations deemed to be the employer of every person employed in or in connection with a school maintained by the LEA.  Although there are some exceptions to that deemed arrangement they do not appear to be relevant to the issue before me. That such employment arrangements are made by the individual maintained school has no bearing on the matter: the employer is nevertheless deemed to be the LEA. 
36. DfES has described a scenario whereby Mr Dean could have had an overarching contract with the LEA and been deployed by the LEA to teach in different schools, with the indication that had there been such a contract the stepping down provisions would apply. There is no such contract but its absence is not, to my mind, fatal to Mr Dean’s claim.  

37. The questions are whether or not Mr Deans was re-employed within the required six months period and whether that re-employment was in a post with less responsibility. From the information before me I find that Mr Deans was re-employed. In reaching this conclusion I have taken into consideration the employment record from October 2001 to June 2004 provided by the LEA and the Payment Advice slips Mr Deans received from the LEA. The final question is whether that re-employment was to a post with less responsibility. The meaning of the word ‘post’ is a position to which a person is appointed or elected. To be placed on the supply register a teacher must make an application to the appropriate education authority and pass the necessary clearance checks. The teacher will then be advised that their details have been issued to schools within the control of that education authority who will contact them when required. I take the view that the teacher is appointed to the post of supply teacher once an arrangement is made by a particular scheme to use the supply teacher from the register.  That being the case it follows that Mr Deans satisfies the requirements of regulation H1.

38. DfES say that, in any event, the matters specified in paragraph H1(2) were not notified within the three month time limit and they have not exercised discretion to extend the time limit set out in paragraph H1(1)(d)(i).  According to Mr Deans, he received the relevant Form 216 back from TPA in March 2002 with a TPA date stamp of 18 February 2002 but no indication of whether it had been accepted. He says he telephoned TPA to check if his application had been completed and was told they had no record of Form 912 being received. A second Form 912 was issued for completion. The LEA completed and returned the form to TPA who initially rejected it as being outside the three month time limit . The LEA pointed out that this was a duplicate form and that the original form had been submitted within the time limits. TPA consequently reviewed their decision.  Not until very late in this present investigation has DfES sought to challenge the LEA’s statement that the original form was submitted within the three month time limit and on the balance of probabilities I reach the view that the form was indeed sent by the LEA within the required period.

DIRECTIONS
39. Within 28 days from the date of this determination DfES shall notify Mr Deans that his application to have his pension rights protected under the provisions of Regulation H1 of the Teachers’ Pensions Regulations 1997 has been accepted.

DAVID LAVERICK

Pensions Ombudsman

17 May 2006
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