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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Miller Brothers (Doncaster) Limited (Miller Brothers)

	Scheme
	:
	Miller Brothers (Doncaster) Ltd Group Additional Voluntary Contribution (AVC) Scheme (the  AVC Scheme)

	Respondents
	:
	Alba Life


MATTERS FOR DETERMINATION 

1. Miller Brothers complains about the application of surrender charges to those transferring out of the AVC Scheme prior to normal retirement date. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
MATERIAL FACTS
3. Miller Brothers sponsors an occupational pension scheme, the ‘Miller Brothers (Electrical) Ltd Pension & Life Assurance Scheme’ (the Main Scheme) taken out with Norwich Union.  The AVC Scheme was originally taken out with Britannia who later merged with Alba Life.  The policy for the AVC Scheme is an asset of the Main Scheme.
4. Miller Brothers states that the Trustees wanted a simplistic AVC scheme and specifically chose this contract with Alba Life because it was one of the very few deposit administration type schemes available at that time.  It was felt that the Capital Guaranteed Fund was appropriate as it gave a declared interest rate net of all charges at the end of each year that members could easily understand.  It was understood that, just like a with profit fund, if market conditions were poor then these declared interest rates would fall and there could be surrender penalties.
5. Miller Brothers states it had sight of the following during the negotiation period:

· Key Features document

· Group AVC member guide

· Proposal form

· Scheme illustration

6. The  Key Features Document states under ‘Discontinuance of Contributions’:

“Any substantial change to the Scheme membership may be treated as a partial discontinuance with charges being levied in the same way as above.”

7. On 27 February 2003, the IFA acting for Miller Brothers (the Advisers) telephoned Alba Life:

“They would like to know discontinuance terms for the Scheme or actual figures.

They need this for meeting with Miller Brothers on 11/03/03 – I said that we would be able to provide the terms or would see what we could do regarding actual figures – she said that this was okay.”

8. On 5 March 2003, Alba Life wrote to the Advisers:

“Further to your telephone call of 27 February 2003 we can confirm that there would be a charge applicable should the above scheme wind up and transfer to another provider.

The above policy is a Genesis Group Pension Scheme.  Please find enclosed a copy of the standard policy terms which details the method used for calculating the surrender charge in section 6.2.

As the calculations involved are complex and require information from the commencement of the policy we are not able to provide actual figures at this time.  We have logged a job to provide these and they will be forwarded in due course.” 

9. A copy of the Genesis Group Pension Plan policy was attached and it states:

“6.1 Individual Transfers

If the Trustees ask Alba Life to provide a transfer value in respect of a Member’s Free Rights Account and/or a Member’s Protected Rights Account and the request is not one of a series of such requests, the transfer value will be paid by Alba Life to the Trustees.  The transfer value will be the full amount in the respective account.

6.2 Bulk Transfers

If the Trustees ask Alba Life to provide a transfer value of all or a number of the member’s Accounts under the Policy either at the same time or as part of a series of such requests, the transfer value will be paid by Alba Life to the Trustees.
The transfer value is calculated on a basis set by the Actuary taking account of the actual contributions paid to the fund and the actual expenses incurred in setting up and administering the Scheme and the actual investment returns obtained on the assets underlying the Policy.

The transfer value will be the full amount in the respective Member’s Accounts or a lower amount if appropriate on the basis described above.”

10. On 24 March 2003, Alba Life provided to the Trustees a bulk transfer fund value of £413,027.62 and a surrender value of £233,955.45.  

11. On 8 April 2003, the Trustees mailed the members to make them aware of the fund situation, the penalty situation for transferring the scheme away and reminded them that an alternative AVC scheme existed.

12. On 11 April 2003, Alba Life wrote to the Advisers:

“Further to our meeting with MF on 28 March 2003 I am pleased to respond to the matters raised by MF in his capacity as a Trustee of the Scheme.
Bulk Surrender Values

Firstly, I can advise that the figures handed out at the meeting have been re-checked and are correct.

Bulk surrender values are calculated by the actuary and take into account premiums, claims and expenses including commission and the return on the underlying assets i.e. full asset share.  If this is less than the sum of the members’ accounts then the difference is the Market Value Adjustment.

Since the inception of the scheme there have been three years of good growth and four years of negative growth.   As funds build up, the performance in the later years will have a significant effect.

I would again stress that the surrender charge only applies if the funds are transferred away, not on retirement or death.  The charge represents the real value of the share of the assets for the scheme at the date of calculation and can show significant variations.

Reinstatement of Bonus Interest

Regarding your question “at what level does the FTSE index need to recover to enable bonus interest to be considered”, without the benefit of a crystal ball I am unable to give you an answer.  The asset allocation of the Assured Growth Fund (AGF) has been restructured as detailed in the investment bulletin handed to you at our meeting.  Fluctuations in the Equity markets will have a lesser impact on the fund.  Future policy returns, including bonus additions, are dependant on future investment returns on all of the underlying assets such as Gifts, Corporate Bonds and Property (Commercial) as well as Equities (UK and Overseas).

You may be interested to compare the returns on our Unitised Pension Managed Fund with annualised returns of -22.34% over 1 year, -13.08% over 3 years and -5.12% over 5 years (Source GPS Monthly Bulletin March 2003).

The Assured Growth Fund has declared interest of 8.75% for 1998, 10% for 1999, 4.25% FOR 2000, 2% for 2001 and 0% for 2002.  The rolling 5 year performance to 31 December 2002 for the AGF was 5% as against 2.3% RPI increase and 2.14% Average Building Society Returns (Source Assured growth Fund (Investment Details Version March 2003)” 

13. On 7 May 2003, scheme member Mr S took retirement.  His benefits of £37,081.38 purchased an annuity with Alba Life.  His benefits represented just over 9% of the fund of £408,243.67 at that time.  

14. On 8 May 2003, Alba Life responded to a number of questions that Miller Brothers had raised with the Advisers on 23 April 2003:
“1.
Recent members would not have enjoyed positive return because the returns on the underlying assets only justify a small or nil increase.  On surrender the market value of the underlying assets of the scheme within the Assured Growth Fund are taken into account as they are converted into cash.  During the first three years the market values of the underlying assets has decreased.  The payment of initial charges has a material effect, whilst the contributions to this scheme are low and the costs of running the scheme are high in comparison to other schemes.

2. It is not possible for members to switch to a different Alba Life fund without incurring a surrender charge.  To enable alternative funds would entail setting up a new scheme, as the current scheme is based on the deposit administration Assured Growth Fund.  We can offer our Group Pension Scheme where the surrender charge on total transfer would currently be 23%.  I enclose the Terms & Conditions for the Group Pension Scheme.

3. As a Company, Alba Life would not be prepared to speculate on the nearest year when a surrender charge may reduce to less than, say 10%.  Bonuses are decided by the directors on advice from the appointed actuary.  The directors take into account the interests of all stakeholders in the Company.  Bonuses will continue when conditions allow and the directors approve.

With respect, such speculation comes under the province of yourselves as Independent Financial Advisers.

I would again stress that a surrender charge only applies if the funds are transferred not on retirement or death.  The charge represents the real value of the share of the assets for the scheme within the Assured Growth Fund at the date of calculation and can show significant variations.  No member has ‘lost’ any money unless they transfer their share of the fund.”   

15. On 21 May 2003 Mr W took early retirement.

16. On 27 February 2004, Miller Brothers requested information regarding the winding up of the Scheme and possible transfer to another provider.

17. Alba Life replied, as in paragraph 7 above:

“The above policy is a Genesis Group Pension Scheme.  Please find enclosed a copy of the standard policy terms which details the method used for calculating the surrender charge in section 6.2.

As the calculations involved are complex and require information from the commencement of the policy, we are not able to provide actual figures at this time.  We have logged a job to provide these and they will be forwarded in due course.”

18. The matter was left while the Trustees sought legal advice.  On 8 July 2004, the Trustees wrote to the members to inform them of Alba Life’s financial position and that they had the option to transfer but should seek independent financial advice before doing so.  The Trustees state that, at this point, they understood that no charge would apply to such transfers.
19. On 16 August 2004, Alba Life e-mailed the Advisers:

“Regarding the terms and conditions, I have delayed sending as we are currently preparing a Policy Document that is specific to the scheme; this is to be issued shortly.  In the meantime, I attach literature A (L) 33 plus A (L) 55 which apply to the scheme.  Please note that on the original application form dated 29 April 1996 the Trustees selected the Capital Guaranteed Fund, this was a separate product as an alternative to the Unit Linked Funds, hence the additional T&C specific to this fund….

…Finally, I have been advised by our admin dept that we have received 8 transfer out requests in the last 3 months.  We have been providing these quotations without deduction based on the bulk surrender value, but please note section 17 on the T & C – if there is a series of transfers that can be considered as a partial discontinuance then we may impose a deduction on the transfers.  This is fair to the other policyholders who wish to remain with Alba Life and it is also fair to all leavers of Miller Bros as to whom is subject to a deduction and who is not.”

20. On 19 August 2004, Alba Life e-mailed the Advisers:

“Further to my e-mail of 16 August and our subsequent telephone conversation, I can now comment as follows:

· Terms and Conditions – as this scheme is basically a rebranded Genesis Group Pension Plan, the T & C a (L) 33 and A (L) 55 are not applicable to this scheme.  Please therefore withdraw these Terms and Conditions.

· Regarding conditions on transfer, our records indicate that we wrote to JC on 5 March 2003 with the conditions applying.  These conditions are:

“If you ask us to transfer away from Alba Life Limited the value of all or a number of the Member’s Accounts under the Policy either at the same time or as part of a series of such requests, the value of the respective Accounts will be calculated on a basis set by our Actuary taking into account the actual contributions paid to the Policy, the actual expenses incurred in setting up and administering the Policy and the actual investment returns obtained on the assets underlying the Policy. 
The value payable will be the full amount in the respective Members’ Accounts or a lower amount if appropriate calculated on the basis described above.

We have received requests for Transfer Quotations as detailed:

25/5/04
NC

30/06/04
KL

30/06/04
SM

30/06/04
CR

22/07/04
NC
29/07/04
LA

10/08/04
AP

10/08/04
MA

In addition, we have received Early Retirement requests for PM and HO.

The total sums quoted for the above were £139,917.92 for both Claim and Account values.  We advised you on 5th May 2004 the Current Value of member Accounts £371,332.00 and the Current Scheme Surrender Value £183,284.67.

The above clearly represents a series of such request and as such we can apply an asset value reduction as described above in 6.2.  In the circumstances we are retracting the recent quotations as detailed above.

Can you advise if the members requesting transfer values have left the main pension scheme by reason of opting out or leaving, as it is our understanding that they do not have the option to taker a transfer value of their AVC without it being tied up with the main scheme benefits.

Finally, you were to provide a copy of the trustees’ announcement to members for our file.

Once again, I would stress that members remaining in the scheme to normal retirement will continue to attract any bonus interest and the full value of their account will be paid.”   

21. On 7 October 2004, Miller Brothers contacted Alba Life regarding two transfer value quotes that had been received but showed charges as applying.  Alba Life stated in their response of the same day that Miller Brothers had been advised that Alba Life would be applying asset share to transfer quotes.  On 8 October 2004, Miller Brothers commenced a formal complaint against Alba Life.
22. On 5 November 2004, Alba Life provided to the Advisers, a response to the complaint made:

“The outcome of my investigation.
Having considered all of the information available to me, I have to disagree that we are at fault.  Let me explain my decision.

The scheme invests in the Alba Life Traditional Capital Guarantee Fund and under certain circumstances, Alba Life can pay a transfer value which is calculated with reference to the actual contributions paid to the fund and the actual expenses incurred in setting up and administering the policy and the actual investment returns obtained on the assets underlying the policy.  Those certain circumstances in common with other policyholders investing in this fund Alba Life can include discontinuance contributions. 

The point is covered in the Key Features document reference A(L)36 12.95, under the heading Discontinuance of Contributions where ‘any substantial change to the Scheme membership may be treated as a partial discontinuance with charges being levied in the same way as above.’  Furthermore this point is referred to in the Capital Guaranteed Fund Terms and Conditions (copy attached) where “on termination or switching of all, or a significant proportion of an account, the amount payable may be different from the account value to allow for the actual investment performance and costs incurred over the duration of the account.

Furthermore this provision was contained in the copy of the terms and conditions issued with our letter of 5 March 2003 to [the Advisers] under Section 6.1 and 6.2.  We also believe that these terms are consistent with the scheme rules where Rule 4 envisages AVC proceeds being more or less than the actual total contributions paid by a member.  Although a policy document has not yet been issued to the trustees the terms will be consistent with the foregoing and we intend to issue a policy in the near future.
I would also point out that the trustees should be made aware that in the event of the scheme winding up at a future date the surrender value payable will take into account prior transfers out.  If these transfers equate to a member’s full account value then this is likely to have a detrimental effect on the values available for the remaining members.  The transfer values could be nothing.”  
Submissions from Miller Brothers

23. The AVC Scheme was specifically chosen as it was one of the few deposit administration type schemes available and the Capital Guaranteed Fund was appropriate as it gave a declared interest rate net of all charges at the end of each year that members could easily understand.  

24. They were unaware charges would be levied in the way they have as this was not made clear from the documentation available before the AVC Scheme was taken up.  The Key Features supplied at the time stated under ‘Charges’-“There are no explicit charges”.  
25. A Policy document was not produced at outset.  In May 2003, a copy of the Terms and Conditions were issued following a query.  In August 2004, a different set of Terms and Conditions were supplied then withdrawn and a policy document was not received until 2 February 2005.  Meanwhile, members had been allowed to take early retirement with no penalty and the Trustees were unaware that this would affect the funds of remaining members in the AVC Scheme applying for transfers before retirement.
26. When member Mr S requested early retirement, a quotation was provided which had no penalty attached to it nor did Alba Life indicate that there was any penalty on the Scheme at the time.  If it had been explained that, by giving Mr S his full value, it would reduce the transfer values for the remaining members, then they would have insisted that the full value was adjusted according to the current penalties.  

27. When Alba Life were questioned over another case where an individual transfer took place without penalty Alba Life stated that, in the Miller Brothers case, penalties had applied because the transfers had formed part of a ‘series’ and Rule 6.2 of the Genesis Group Pension Plan Policy referred.  However, at no point did Alba Life make it clear that, if some members were to take transfer values, then this could potentially influence the transfer values for the remaining members.

28. Miller Brother also refers to the case of Mr O who, on taking early retirement, for ill-health reasons was forced to take his AVC benefits at the same time.

29. The policy documentation refers only to retirement and does not make any distinction between normal retirement and early retirement so the payment to Mr S is likely to be irrelevant on that basis.

30. The Genesis Group Pension Scheme Terms and Conditions sent in 2003 to the Advisers were never actually issued to the trustees and there is some confusion as to which terms actually apply to the AVC Scheme now - these or the Britannia Key Features documents and Capital Guaranteed Fund Terms and Conditions document originally issued.  

Submissions from Alba Life

31. The responsibility for recommending this contract lay with the Advisers.  In making that recommendation they had a duty of care to ensure all aspects of the contract were explained and understood by their client.  It would appear that some of the difficulty has arisen from a mismatch between the Main Scheme and the AVC Scheme.  Part of the complaint seems to be that the withdrawal from the AVC Scheme was driven by the rules of the Main Scheme.  However, the terms and conditions of the AVC Scheme do not provide for this.
32. The Advisers had sight of the ‘Capital Guaranteed Fund Terms and Conditions’ during their recommendation process and this clearly states that, on termination of all or a significant proportion of the account, the amount payable may be different from the account value.

33. The AVCs under this arrangement are applied on a money purchase basis where Alba Life incurred expenses in setting up the scheme as well as paying commission to the Advisers.  In their view it is unreasonable to expect that  surrender values could be paid without these expenses and commission being taken into account.

34. The AVC Scheme Policy is an asset of the Main Scheme and the Main Scheme rules envisage AVC funds being more or less than the total amounts paid as per Rule 4:

“The proceeds of a Member’s additional voluntary contributions will be used (whether the Member retires from or dies in Service, or leaves Pensionable Service early) to provide additional benefits for, or in respect of, its Member.”

35. The Trustees ought to have been aware from the outset the nature of the AVC facility they were providing under the Main Scheme, and how it corresponded with the AVC Scheme. 
36. Rule 6.2 of the Genesis Group Pension Plan Policy is intended to cover circumstances where a number of transfers or requests for transfers could be considered by Alba Life to be a partial discontinuance of the whole policy.  In applying this practice, it follows that an individual transfer or individual request will attract an asset share value if they consider the policy to be in partial discontinuance status.

37. There are no charges on this policy for early retirements unless the scheme is in wind up, which at the point of the retirements it was not.

38. It is the Alba Life Group Pension Scheme Policy Document, issued on 2 February 2005, that currently applies to the Scheme.  The Generic Group Pension Plan Policy Document was issued on 5 March 2003 as an indication of likely terms contained in the actual Policy.
CONCLUSIONS
39. Miller Brothers complains about the application of surrender charges to those transferring out of the AVC Scheme prior to normal retirement date.  
40. An AVC policy such as this, is designed to provide ‘top up’ benefits to a main scheme benefit, and the two are therefore inextricably linked.  Whilst any scheme has to offer the flexibility of members being able to transfer out, it has to be accepted that such withdrawals before normal retirement date are likely to incur some form of charging or have an impact on the funding position of that Scheme.  That is a matter for the Trustees to consider when taking out such a contract.

41. The complaint centres on an early retirement that took place in May 2003 and a number of transfer requests made during the latter part of 2004.  The early retirement was processed without reduction whilst Miller brothers were advised by Alba Life that the transfers would be treated in accordance with rule 6.2 of the Policy and would have penalties applied. 
42. Miller Brothers allege that they were not provided with information about the charging structure and the way it operated and that, had they been, they would have considered transfers away, and particularly the early retirement, differently. 

43. ‘Series’ is not defined in the Policy as such, although a dictionary definition states it to mean “a succession of related things”. Early retirement benefits had been paid out on 7 May to Mr S and on 21 May to Mr W.  Between 25 May and 10 August 2004, a period of about 11 weeks, there was a succession of transfer requests made in respect of eight transferees. This does suggest to me that these and future ones would constitute a series and would fall to be treated as such by Alba Life in accordance with the Policy.   

44. The Trustees must have received all of these applications within quite a short time period in 2004.  The wording in the Policy, sent to the Advisers in March 2003, would, however, have been sufficiently clear to have alerted the Trustees on receipt of a number of applications within short succession as they did, to the need for further enquiry and investigation. 

45. Similarly, letters from Alba Life to the Advisers on 11 April 2003 and 8 May 2003 would have provided additional information about the way in which the charging structure worked, to have reasonably alerted the Trustees to the need for further consideration of early retirements and transfers out.

46. Had those investigations been carried out, instructions could have been given to Alba Life to consider applying penalties earlier which would have prejudiced the remaining members less than will be the case. However, no evidence has been submitted to demonstrate that any such investigations and therefore instructions were given.
47. Reference has been made to some confusion that exists between the Genesis Group Pension Plan Policy and the Alba Life Group Pension Scheme Policy.  However, based on what Alba Life has stated, the latter is the actual policy that covers the Scheme, while the former provided an indication of what terms would be included in it.  Of relevance to the complaint is that the terms contained in 6.2 of the Genesis Group Pension Plan are largely repeated under section 13 of the Alba Life Group Pension Scheme Policy.
48. The complaint is not upheld. 
CHARLIE GORDON

Deputy Pensions Ombudsman

13 June 2007
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