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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S Biggs

	Scheme
	:
	The Harwich International Port Pension Scheme (HIPPS)

	Respondents
	:
	Harwich International Port Pension Trustee Limited (the Trustee)


MATTERS FOR DETERMINATION 

1. Mr Biggs disagrees with the method adopted by the Trustee to compare his HIPPS benefits with his contracted-out rights, including his Guaranteed Minimum Pension (GMP).

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. The statutory background to the payment of GMPs is set out at Appendix 2. 

MATERIAL FACTS

Background

4. Harwich International Port was acquired by Hutchison Port Holdings Limited from the Stena Group. The HIPPS was established in 1998, following this acquisition. It is a salary related occupational pension scheme, contracted-out on the ‘reference scheme’ basis. An extract of relevant rules of the HIPPS is set out at Appendix 1. 
5. Mr Biggs was formerly a member of the Stena Line (UK) Pension Scheme (the Stena Scheme) and transferred his benefits, including a GMP, into the HIPPS. Mr Biggs is a member nominated trustee director of the HIPPS.
6. In November 2002, Watson Wyatt were appointed as actuaries to the HIPPS. Following Watson Wyatt’s appointment, it became apparent that they were taking a different approach than former actuaries had taken to the revaluation and payment of a member’s GMP. The former actuaries had taken the approach that pension earned after April 1997 was paid in addition to any GMP.

7. As a trustee, Mr Biggs asked that training on the subject be provided for the trustee directors. Following this training session, the Trustee decided that it needed to take legal advice from its solicitors (Linklaters) (see below).

8. Mr Biggs also sought advice from his Member of Parliament, who, in turn, approached the Minister for Pensions. In a response, dated 15 September 2004, the Minister stated:

“Guaranteed Minimum Pensions are rights in salary-related occupational pension schemes which contracted their member out of the State Earnings-Related Pension Scheme between 1978 and 1997, when the system of contracting-out changed. “Franking” refers to a situation where a scheme offsets revaluation increases required to be paid on the Guaranteed Minimum Pension element of a pension against the amount of a scheme pension entitlement in excess of the Guaranteed Minimum Pension. The “anti-franking” legislation addresses this issue by setting out additional requirements for the calculation of pension entitlement where Guaranteed Minimum Pension revaluation increases are applicable.
This is a complex area for the layman and expert alike. The “anti-franking” legislation remains in place and the same principles which applied from its introduction in 1984 continue to apply now.

When the new system of contracting-out was introduced from 6 April 1997, a new provision was also introduced which required scheme to honour the Guaranteed Minimum Pension in full in respect of service up to that date. It did this by preventing pension accruing from 6 April 1997 onwards being used to offset the Guaranteed Minimum Pension. There is no question, therefore, of a change in the “anti-franking” legislation having reduced the value of your constituent’s pension.

The Government did put forward significant changes to the anti-franking rules in 2000 but, following feedback from the pensions industry, the proposed amendments were not put into effect …”

SUBMISSIONS

Mr Biggs

9. Mr Biggs believes that any post 1997 accrual should be paid in addition to the GMP and not offset against it. He has pointed out that, because of the way in which Scheme Pay is calculated, members’ GMPs form a large part of their benefits and therefore offsetting post 1997 accrual against the GMP has a significant, adverse effect on their benefits.
10. Method 2 was the method used by the Scheme’s former Actuary and there was no question, at the time of the handover to Watson Wyatt, that this method was either unfunded or unaffordable. Using this method would not represent an increase in the Scheme’s liabilities.
For the Trustee

11. Linklaters (acting for the Trustee) have provided a copy of a paper they prepared in February 2005, on the calculation of contracted-out benefits. Linklaters’ paper is summarised as follows:

11.1. In order to remain contracted-out on the reference scheme basis, the actuary must periodically certify that the HIPPS provides:

· For pensionable service prior to 6 April 1997, the GMP from State Pension Age (SPA); and

· For pensionable service on or after 6 April 1997, benefits at least equal in value to the ‘reference scheme’ for at least 90% of HIPPS’ members.

11.2. If the actuary has been able to sign the relevant certificate, there is no statutory requirement to check that any individual member receives benefits equal in value to the ‘reference scheme’ benefits.

11.3. The GMP was intended to replace the benefits the member would otherwise have received from the State Earnings Related Pension Scheme (SERPS), but is not calculated in the same way. Broadly, the GMP provides a pension of between 1/80th and 1/100th of earnings between the lower and upper earnings limits for National Insurance (‘middle band earnings’), for contracted-out service up to 5 April 1997.

11.4. The ‘reference scheme’ is a hypothetical scheme which provides a pension of roughly 1/80th of middle band earnings for each year of pensionable service, pension increases in line with the increase in the Retail Prices Index (RPI) up to a maximum of 5% p.a., together with a 50% spouse’s pension.

11.5. Although the HIPPS provides benefits on a 60ths basis, it tends to provide a pension below that of the reference scheme because;

· Pensionable Pay is based on basic salary only,

· This is further reduced by an amount equal to 1½ times the lower earnings limit, and

· Many members’ total earnings are below the upper earnings limit.

11.6. In such circumstances, an actuary may refuse to sign the relevant certificate unless the trustees and the employer undertake to ensure that benefits meet at least the reference scheme test in 100% of cases. The last certificate for the HIPPS does not include such a requirement and there is no correspondence to suggest that the actuary gave the certificate on this basis. (A copy of the certificate, signed in April 1998, has been provided for me.)
11.7. The HIPPS Rules only require the Trustee to do the minimum necessary to meet the statutory contracting-out requirements (see Rule 18.8, Appendix 1 paragraph 7). The Trustee does not have the power to act in a more generous way than required by legislation.

11.8. The statutory minimum level of benefits depends on whether the member leaves at or before state pension age (SPA).

· At SPA, the HIPPS must simply ensure that the total benefit payable is at least equal to the GMP. There is no requirement to check:

· if the total benefit payable is equal to the GMP plus the reference scheme benefit; or

· if the benefit accrued under the HIPPS for service prior to 6 April 1997 is at least equal to the GMP; or

· if the benefit accrued under the HIPPS for service after 6 April 1997 is at least equal to the reference scheme benefit.

It could therefore be the case that the benefit accrued on the Scheme formula prior to 6 April 1997 is less than the GMP, but that the total benefit accrued up to retirement is more than the GMP. If this is the case, HIPPS must compare the total benefit to the GMP, even if this means that the accrual since 6 April 1997 is reduced or has nil value.

· Where a member leaves before SPA, HIPPS must comply with the ‘anti franking’ legislation. The GMP must be revalued over the period between the member leaving contracted-out employment and SPA. Any benefit in excess of the GMP must also be revalued but under separate legislation. The excess pension must be revalued by the annual increase in the RPI up to a maximum of 5% p.a.
11.9. During the period from retirement to SPA, the whole of the HIPPS benefit is non-GMP and is increased under the Scheme provisions. The GMP will continue to revalue. From SPA, only the excess over the GMP will be revalued on the HIPPS basis. 

11.10. The anti franking legislation restricts the extent to which the revalued GMP at SPA can be offset against the other elements of the member’s benefits. The minimum pension payable at SPA must be at least equal to:

· the GMP; plus

· revaluation on the GMP; plus

· the excess pension over the GMP excluding revaluation.
The effect is that the revaluation on the GMP may be offset against revaluation on the excess and increases to pensions in payment.

11.11. The GMP and anti franking tests only apply at SPA.

11.12. Pre-1978 benefits are not treated any differently to other benefits. The total HIPPS pension is calculated (including pre-1978 benefits) and the tests are compared to this pension. Where a member leaves service before SPA, the pre-1978 benefits are treated as excess over the GMP. Under the anti franking requirements, the pre-1978 benefits cannot be offset against the revalued GMP.

11.13. There are three ways of applying the statutory requirements for members retiring at age 65:

· Method 1: Compare the entire HIPPS pension against the GMP

· Method 2: Compare accrual prior to 6 April 1997 against the GMP and pay accrual since 6 April 1997 in addition.

· Method 3: Compare accrual between 6 April 1978 and 5 April 1997 against the GMP. Accrual before 6 April 1978 and since 6 April 1997 is paid in addition.

Method 1 is correct.

11.14. The Trustee can only act in accordance with the HIPPS Rules. It does not have the power to increase benefits beyond those set out in the Rules and required by legislation. Any change in the calculation of the benefits would be an augmentation requiring company consent. At a time when the HIPPS is underfunded, the Trustee should not look to increase benefits without additional funding.

11.15. This advice is not wholly consistent with comments from TPAS and the DWP. However, there is no room for doubt. The DWP and TPAS may have confused the position regarding those who retire at and before SPA.

11.16. Regulation 55 of the 1996 Contracting-out Regulations (see Appendix 2, paragraph 12) does no more than require the Scheme to provide a benefit at least equal to the revalued GMP. It does not specifically require any benefit in respect of service after 6 April 1997. This is consistent with a position allowing the Scheme to test the whole Scheme benefit against the revalued GMP (rather than the pre 6 April 1997 Scheme benefit only). The legislation could easily have specified a requirement to provide a post 1997 benefit on top of the GMP; that it did not do so suggests that this is not what is required.
11.17. The approach taken by the Government supports this interpretation. In a consultation document on the Child Support, Pensions and Social Security Act 2000 (see Appendix 3), the Government believed that the previous legislation permitted schemes to “frank” the total scheme benefit against the revalued GMP and proposed to introduce measures to prevent this. These measures were not introduced. It follows that the current legislation (essentially unchanged from that in force at the time of the consultation document) permits the approach currently taken by the Trustee.

CONCLUSIONS

12. With effect from 6 April 1997, the method by which salary-related occupational pension schemes could ‘contract-out’ of the state scheme changed. Previously, schemes had been required to ensure that the pension provided for an individual member at SPA was not less than a guaranteed minimum. After April 1997 the scheme as a whole had to meet a reference scheme test.
13. A scheme is not required to ensure that any particular member’s benefits match those provided under the reference scheme. The requirement under Section 12A(2) of the 1993 Act refers to the application of that section to earners and their widows, widowers or surviving civil partners ‘collectively’ and ‘as a whole’.  Regulation 23 of the 1996 Contracting-out Regulations does not allow an actuary to certify that a scheme meets the reference scheme test if the pensions provided for more than 10% of earners and their widows, widowers or surviving civil partners ‘collectively’ are not broadly equivalent to the reference scheme benefits. Thus, there is a recognition that up to 10% of such members may receive less than broadly equivalent benefits without the scheme collectively or as a whole failing to meet the test.
14. Regulation 17 of the 1996 Contracting-out Regulations provides that a scheme may only contract-out if it meets the reference scheme test ‘in relation to an earner’s service on or after (my emphasis) the principal appointed day’, i.e. post 6 April 1997 service. Regulation 55 further provides that a scheme may only contract-out if it contains a rule to the effect that the pension it provides ‘in respect of [a member’s] service before (my emphasis) the principal appointed day shall not be less than [his] guaranteed minimum’.

15. Thus, the HIPPS is required to ensure that, where a member has accrued a GMP, the pension it provides in respect of the member’s service before 6 April 1997 is not less than that member’s GMP. In respect of the member’s service after 6 April 1997, the HIPPS needs only to ensure that the scheme, meets the reference scheme test. The 1996 Contracting-out Regulations provide for the member’s service (and benefits) to be separated into pre- and post- 6 April 1997 parts.

16. Linklaters suggest that Regulation 55 does not specifically require any benefit in respect of service after 6 April 1997 and, thus, is consistent with the approach they suggest, i.e. of testing the whole Scheme benefit against the GMP. Regulation 55 may not refer to post-6 April 1997 benefit but it does specifically provide for any pre-April 1997 benefit to be not less than the guaranteed minimum. The Scheme Rules, on the other hand, do specifically require benefit in respect of service after 6 April 1997 because the pension is calculated by reference to “Final Scheme Pay for each complete year of Pensionable Service”. Members have accrued benefits “in respect of service before” 6 April 1997 and in respect of service after 6 April 1997.
17. The GMP and the so-called ‘anti-franking’ requirements only apply at SPA. Section 13 of the 1993 Act and Regulation 55(a) of the 1996 Contracting-out Regulations refer to the weekly rate of the member’s pension ‘at pensionable age’. The definition of ‘pensionable age’ is to be found in paragraph 1 of Schedule 4 to The Pensions Act 1995 and is the member’s SPA.

18. Thus, for members who retire at SPA, the HIPPS is required to compare the pension it provides in respect of service prior to 6 April 1997 with the GMP. For service after 6 April 1997, the HIPPS need only apply the Scheme formula under Rule 4.1 (see Appendix 1, paragraph 5). An overriding condition is that the Scheme has met the reference scheme test for at least 90% of the members.
19. Section 87 of The Pension Schemes Act 1993 (see Appendix 2, paragraph 8) contains the ‘general protection principle’, also known as the anti-franking requirement. Section 87 covers a variety of scenarios, including the provision for widows, widowers and surviving civil partners. For simplicity’s sake, I will not refer specifically to the provisions for widows, widowers and surviving civil partners since they follow much the same pattern as the provisions for members.

20. Section 87 comes into play (in respect of members leaving on or after 1 January 1985) when the following circumstances arise:

· there is an interval between the member ceasing to be in contracted-out employment (in respect of the scheme) and the date his GMP commences payment. These dates are referred to as the ‘cessation date’ and ‘the commencement of payment date’, respectively.

· on the day after the cessation date, ‘the relevant sum’ exceeded his GMP.
· on the commencement of payment date, his GMP is greater than his GMP as at the cessation date.

21. Under Section 87(3), the weekly rate of the pension payable to the member, at any time when that pension is required to be paid, shall be not less than:
· the substitute for his Short Service Benefit (SSB) paid under Section 73(2)(b) (generally an early retirement pension), or

· ‘the relevant aggregate’.

22. ‘The relevant aggregate’ is then defined in Section 87(4) and consists of:

· ‘the relevant sum’, and

· the difference between the GMP at the cessation date and the GMP at the commencement of payment date.

There are also elements relating to additional earnings after the cessation date. Section 88 defines ‘the relevant sum’ where the member reaches Normal Pension Age (NPA) on or before the cessation date as the weekly rate of his pension on the day after the cessation date. Where the member reaches NPA after the cessation date (i.e. an early leaver) the relevant sum is the weekly rate of his SSB accrued to the cessation date.
23. Thus, for a member reaching NPA some time after he has ceased to be in contracted-out employment, the ‘relevant aggregate’ consists of his SSB plus the increase in his GMP. The HIPPS would be required to pay the member’s deferred pension plus any revaluation on his GMP. Because they were couched in terms of the member’s SSB plus GMP revaluation, the change in contracting-out requirements did not alter the anti-franking requirements. Schemes are prohibited from franking the increase in the GMP from the member’s SSB entitlement even where the SSB entitlement includes section 9(2B) rights.
24. I am not persuaded that the consultation document submitted by Linklaters supports the approach they have suggested. The document states that the “existing anti-franking legislation prohibits occupational pension schemes from funding increases to Guaranteed Minimum Pensions (GMPs) from other scheme benefits”. It then goes on to say that the principle is reflected in the alternative rules proposed and “extended” to rights built up on or after 6 April 1997. This does not suggest that the intention was to weaken the protection offered to members’ benefits, which would be the end result of the approach suggested by Linklaters.

25. Thus in terms of the choice of methods of comparison offered by Linklaters, I find that Method 2 is the correct one.

DAVID LAVERICK

Pensions Ombudsman

27 March 2007
APPENDIX 1
HIPPS Rules

26. Under the Rules effective from 1 October 2001, ‘Final Pensionable Pay’ is defined as:

“the greater of:

(a) Pensionable Pay (as defined below) received in the last 12 complete months before the Member leaves Service, reaches Normal Retirement Date or dies, whichever occurs first; or

(b) Pensionable Pay (as defined below) received in any 12 consecutive months in the five years before the Member leaves Service, reaches Normal Retirement Date or dies, whichever occurs first.

…”

27. ‘Final Scheme Pay’ is defined as:

“the greater of:

(a) Scheme Pay (as defined below) received in the last 12 complete months before the Member leaves Service, reaches Normal Retirement Date or dies, whichever occurs first; or

(b) Scheme Pay (as defined below) received in any 12 consecutive months in the last five years before the Member leaves Service, reaches Normal Retirement Date or dies, whichever occurs first.

…”

28. ‘Pensionable Pay’ is defined as:

“the Member’s basic salary from the Employers or such other amount as is notified to the Member by the Employer.”

29. ‘Scheme Pay’ is defined as:

“Pensionable Pay less an amount equal to 1½ times the yearly rate of the lower earnings limit for National Insurance Contributions for the time being.”

30. Rule 4.1 provides:

“A Member who leaves Service at Normal Retirement Date [65th birthday] will receive a pension for life at a yearly rate equal to 1/60th of Final Scheme Pay for each complete year of Pensionable Service, plus an additional proportion for each complete day, up to a maximum of 40 years.”

31. Rule 10.1 provides:

“Preserved benefits

A Member who leaves Service before Normal Retirement Date with at least 2 years’ Qualifying Service and without becoming entitled to an immediate pension will receive a pension for life from Normal Retirement Date together, in the case of a Member who joined the Scheme before 1 October 2001, with a lump sum payable at Normal Retirement Date.

The benefit from Normal Retirement Date will be calculated at the date of leaving as described in Rule 4.1 … and then increased before payment as follows:

10.1.1 the pension in excess of GMP and any lump sum will be increased by the percentage required by the pension increase orders applicable to the civil service or, if higher, the amount required by the Revaluation Laws [Chapter II of Part IV of the Pension Schemes Act 1993]; and

10.1.2 the GMP will be increased as required by the Contracting-out Laws [Part III of the Pension Schemes Act 1993].

Preserved pensions will be reviewed regularly, and, subject to Inland Revenue Limits, may be further increased by such amount and at such times as the Principal Employer [Harwich International Port Limited] decides with the consent of the Trustee.

…

Benefits payable under this Rule will not be less in value than the Member’s contributions to the Scheme.

…”

32. Rule 18.8 provides:

“The Trustee will operate the Scheme in accordance with the Contracting-out Laws [Part III of the Pension Schemes Act 1993] that apply to salary-related contracted-out schemes. These Rules will be treated as including Rules to the same effect as any rule that must be included for the Scheme to be contracted-out in relation to a Member’s Service.

This Rule overrides all other provisions of the Scheme, except those that are in accordance with the Pension Schemes Act 1993.”

APPENDIX 2

CONTRACTING OUT LEGISLATION

The Pension Schemes Act 1993 (as amended)
33. Section 8 of The Pension Schemes Act 1993 (the 1993 Act) deals with the ‘Meaning of “contracted-out employment”, “guaranteed minimum pension” and “minimum payment”. It provides:
“(1)
The employment of an earner in employed earner’s employment is “contracted-out employment” in relation to him during any period in which he is under pensionable age and –

(a) either –

(i) his service in the employment is for the time being service which qualifies him for a pension provided by an occupational pension scheme contracted out by virtue of satisfying section 9(2) (in the Act referred to as “a salary related contracted-out scheme”)

(ii) his employer makes minimum payments …

(b) there is in force a contracting-out certificate …

(2) In this Act –

“guaranteed minimum pension” means any pension which is provided by an occupational pension scheme in accordance with the requirements of sections 13 and 17 to the extent to which its weekly rate is equal to the earner’s … guaranteed minimum as determined for the purposes of those sections respectively …

34. Section 9 sets out the requirements for the certification of a scheme and Section 9(1) provides that a scheme may only be contracted-out if it satisfies the requirements set out in sub-sections (2) and (3). Sub-section (2) applies to the HIPPS and provides:
“(2)
An occupational pension scheme satisfies this subsection only if –

(a) in relation to any earner’s service before the principal appointed day, it satisfies the conditions of subsection (2A), and

(b) in relation to any earner’s service on or after that day, it satisfies the conditions of subsection (2B).
(2A)
The condition of this subsection are that –

(a) the scheme complies in all respects with sections 13 to 23 or, in such cases or classes of case as may be prescribed, with this sections as modified by regulations, and

(b) the rules of the scheme applying to guaranteed minimum pensions are framed so as to comply with the relevant requirements.

(2B)
The conditions of this subsection are that the Inland Revenue are satisfied that –

(a) the scheme complies with section 12A,

(b) the restrictions imposed under section 40 of the Pensions Act 1995 (restriction on employer-related investments) apply …

(c) the scheme satisfies such other requirements as may be prescribed …

(d) the scheme does not fall within a prescribed class or description.”

35. Contracted-out rights in respect of post 6 April 1997 service are thus referred to as ‘section 9(2B) rights’.

36. Section 12A provides:
“The statutory standard

(1)
Subject to the provisions of this Part, the scheme must, in relation to the provision of pensions for earners in employed earner’s employment … satisfy the statutory standard.

(2)
Subject to regulations made by virtue of section 9(2B)(c)(ii), in applying this section regard must only be had to –


(a)
earners in employed earner’s employment, or


(b)
their widows, widowers or surviving civil partners,

collectively, and the pensions to be provided for persons falling within paragraph (a) or (b) must be considered as a whole.

(3) For the purposes of this section, a scheme satisfies the statutory standard if the pensions to be provided for such persons are broadly equivalent to, or better than, the pension which would be provided for such persons under a reference scheme.

(4) Regulations may provide for the manner of, and criteria for, determining whether the pensions to be provided … are broadly equivalent …

(5) Regulations … may provided for the determination to be made in accordance with guidance prepared from time to time by a prescribed body …

(6) The pensions to be provided for such persons under a scheme are to be treated as broadly equivalent to or better than the pensions which would be provided for such persons under a reference scheme if and only if an actuary … so certifies.”
37. Section 12B sets out the ‘reference scheme test’.
38. Sections 13 to 23 cover the ‘Requirements for certification of occupational pension schemes providing guaranteed minimum pensions’. Section 13 sets out the requirement for the scheme to contain a rule to the effect that the weekly rate of the member’s pension at SPA shall not be less than his GMP. Section 14 sets out the way the GMP will be calculated. It provides:

“(1)
An earner has a guaranteed minimum in relation to the pension provided by a scheme if in any tax week in a relevant year, earnings in excess of the current lower earnings limit … have been paid to or for his benefit in respect of employment which is contracted-out by reference to the scheme.
(2)
… the guaranteed minimum shall be the weekly equivalent of an amount equal to the appropriate percentage of the total of the earner’s earnings factors for the relevant years …”

39. Section 14(1) is modified by Schedule 2 of The Contracting-out (Transfer and Transfer Payment) Regulations 1996 (SI1996/1462) (the Transfer Regulations), which provides:
“Section 14(1) shall have effect as if the reference to employment which is contracted-out by reference to the scheme included a reference to employment in any period of linked qualifying service which was contracted-out by reference to the transferring scheme.”

40. The so-called ‘anti-franking’ requirements are set out in Chapter III of The Pension Schemes Act 1993. Section 87 sets out the ‘General protection principle’ and provides:

“(1)
This subsection applies where –

(a) there is an interval between –

(i) the date on which an earner ceases to be in employment which contracted-out by reference to an occupational pension scheme which is not a money purchase contracted-out scheme (“the cessation date”); and

(ii) the date on which his guaranteed minimum pension under that scheme commences (“the commencement of payment date”);

(b)
the relevant sum exceeds his guaranteed minimum on the day after the cessation date; and

(c)
on the commencement of payment date or at any time after it his guaranteed minimum pension under the scheme exceeds the amount of his guaranteed minimum under it on the day after the cessation date.

(2)
This subsection applies where –
(a)
there is an interval between the earner’s cessation date and whichever of the following is the earlier –





(i)
the date of his death; or





(ii)
his commencement of payment date;

(b)
the relevant sum exceeds one half of the earner’s guaranteed minimum on the day after the cessation date; and

(c) at any time when a pension under the occupational pension scheme is required to be paid to the earner’s widow, widower or surviving civil partner …

(3)
Where subsection (1) or (2) applies, the weekly rate of the pension payable to the member at any time when that pension is required to be paid … shall be an amount not less –

(a)
in a case where by virtue of section 73(2)(b) a pension is provided by way of complete substitute for short service benefit …, than the weekly rate of that pension; and


(b)
in any other case, than the relevant aggregate.

(4)
In subsection (3) “the relevant aggregate” means the aggregate of the following –


(a)
the relevant sum;


(b)
the excess mentioned in subsection (1)(c) …


(c)
any amount which is an appropriate addition at the time in question; and

(d)
… the later earnings addition


…”

41. Section 88 explains what the ‘relevant sum’ is:

“(1)
For the purposes of this Chapter – “the relevant sum” means –
(a) in a case where subsection (1) of section 87 applies –

(i) if the earner reaches normal pension age on or before the cessation date, an amount equal to the weekly rate of his pension on the day after the cessation date; and

(ii) if he reaches normal pension age after the cessation date, an amount equal to the weekly rate of any short service benefit which has accrued to him on the cessation date or … any other benefit to which this sub-paragraph applies and which has then accrued to him; and

(b) in a case where subsection (2) of that section applies …

(2) …
(3) The benefit other than short service benefit to which subsection (1)(a)(ii) applies is benefit –

(a) which would have been provided as either the whole or part of the earner’s short service benefit; or

(b) of which the earner’s short service benefit would have formed part

if section 71(1)(a) had effect with the substitution of a reference to the service which the earner had on the cessation date for the reference to 2 years’ qualifying service.

(4) Any such benefit is only to be included in the relevant sum to the extent that it does not exceed the amount which the scheme would have had to provide as short service benefit if section 71(1) had effect as mentioned in subsection (3)

(5) If the payment of any part of the earner’s pension is postponed beyond the cessation date, the relevant sum is an amount equal to what would have been the weekly rate of his pension on the day after the cessation date if there had been no such postponement.”

The Occupational Pension Schemes (Contracting-out) Regulations 1996

(SI 1996/1172)

42. Regulation 17 of the Occupational Pension Schemes (Contracting-out) Regulations 1996 (the 1996 Contracting-out Regulations) provides:

“A scheme may be contracted-out in relation to the employment of an earner under section 9(2) of the 1993 Act … only if, in relation to an earner’s service on or after the principal appointed day, in addition to satisfying the conditions required by section 9(2B)(a) and (b) of that Act, it also satisfies the requirements of regulations 18 to 22.”

‘The principal appointed day’ means the day designated by an order under section 180 of the Pensions Act 1995 as the principal appointed day for the purposes of Part III of that Act, i.e. the date upon which the provisions under this part of the Pensions Act 1995 come into force. Part III of the Pensions Act 1995 covers the certification of pension schemes and the effects on members’ state scheme rights, etc. The principal appointed day is 6 April 1997.
43. Regulation 23 provides:

“For the purposes of section 12A(4) of the 1993 Act … in determining whether the pensions provided under the scheme are broadly equivalent to or better than those which would be provided under a reference scheme, the actuary — 

(a) must follow guidance note GN 28 prepared from time to time by the Institute of Actuaries and Faculty of Actuaries and approved by the Secretary of State;
(b) may not certify that the pensions to be provided by the scheme for earners in employed earner's employment and their widows or widowers collectively are broadly equivalent to or better than those which would be provided for such persons under a reference scheme if the pensions to be provided for more than 10 per cent. of such earners or their widows or widowers are not broadly equivalent to the pensions which would be provided for them under a reference scheme;
(c) must have regard to the pensions to be provided under the scheme for the persons specified in section 12A(1) of the 1993 Act who are in the scheme at the date from which the certificate has effect;
(d) must not have regard to any pensions to be provided under the scheme in respect of earners who are not in contracted-out employment;
(e) must not have regard to any money purchase benefits; and
(f) may have regard to the payment of a lump sum.”

44. Regulation 55 states:

“Scheme rules about guaranteed minimum pensions

55. (1) For a scheme to be contracted-out in relation to an earner’s employment it must include a rule to the effect that if the earner has a guaranteed minimum under section 14 of the 1993 Act –

(a) the weekly rate of his pension under the scheme at pensionable age in respect of his service before the principal appointed day shall not be less than that guaranteed minimum;

(b) the weekly rate of pension payable to any widow of the earner under the scheme in respect of the earner’s service before the principal appointed day shall be not less than half that guaranteed minimum; and
(c) the weekly rate of pension payable to any widower of the earner under the scheme in respect of the earner’s service before the principal appointed day shall not be less than half of that part of the earner’s guaranteed minimum which is attributable to earnings factors for the tax year 1988-89 and subsequent tax years up to and including the tax year 1996-97,
that rule to be expressed to override all other provisions of the scheme except any that are in accordance with the provisions of the 1993 Act.
(2) In paragraph (1) “weekly rate” means, in cases where the pension is paid otherwise than at weekly intervals, a rate which is equivalent to the earner’s guaranteed minimum having regard to the period in respect of which the pension is paid.”
APPENDIX 3

CONSULTATION DOCUMENTS
45. Linklaters (on behalf of the Trustee) submitted the following document:
“Part II Alternative to anti-franking rules
622.
Paragraphs 14 to 17 of Schedule 5 introduce a new minimum benefits test which replaces the anti-franking provisions set out in sections 87 to 92 of the Pension Schemes Act (PSA) 1993. The existing anti-franking legislation prohibits occupational pension schemes from funding increases to Guaranteed Minimum Pensions (GMPs) from other scheme benefits. This principle is reflected in the alternative rules in paragraphs 14 to 17 and the protection is extended to rights built up on after (sic) 6 April 1997 (which replaces GMPs). Rights accrued after the end of a period of contracted-out service and late retirement enhancements will no longer be protected. The new provisions prevent schemes from offsetting their pre-6 April 1997 pensions against their post-6 April 1997 pensions, however schemes will be allowed, as at present, to fund the first increase to the GMP, required in the tax year after the one in which it comes into payment, from the scheme pension.
Paragraph 14: Cases in which alternative applies
623.
The new provisions apply to all occupational pension schemes that hold GMP rights, subject to exceptions to be prescribed in regulations. All members who left pensionable service (or died) after the legislation comes into force and whose pensions (or survivors’ pensions) become payable after that date will have their benefits calculated under the new arrangements. However, the scheme managers or trustees will be able to elect, in a manner to be prescribed, to operate the new rules for members who left pensionable service before these provisions come into force. Where a scheme elects to calculate early leavers’ preserved pensions by reference to the new arrangements, that election must apply to all such deferred members and is a once and for all choice.
Paragraph 15: Alternative rules
624.
The minimum benefit rules underpin a scheme’s own benefit formula. To check whether the level of pension payable to a scheme member meets the statutory minimum, the scheme administrator will undertake a notional calculation as follows:

Step 1:
Calculate the member’s GMP entitlement. For the purposes of this calculation, the amount of GMP would include increases indeferment required under section 15 of the PSA, statutory revaluation under section 16 of the PSA and increases in payment under section 109 of the PSA.

Step 2:
Calculate the amount of GMP at the termination of salary-related pensionable service, excluding any increases required under sections 15 or 109 of the PSA, or early leaver revaluation required under 16(3), but include any revaluation under section 16(1) of the PSA (section 148 revaluation). The revaluation on the GMP, for the purposes of this step, is to be calculated up to the tax year before the one in which the member left salary-related pensionable service in the scheme, or the tax year before the one in which s/he reached State Pension Age, whichever is the earlier.
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