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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr R Hubbard 

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mr Hubbard complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential. Mr Hubbard also alleges that the sales representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Hubbard was born on 4 April 1948. He is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60. 

5. He joined the teaching profession when he was 24 and taught abroad for 6 years. He would not be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of the Teachers’ Pension Scheme. 

6. Mr Hubbard decided to make a lump sum AVC payment of £2,500 and to commence  monthly AVC payments at the rate of 9% of salary to Prudential. He signed an application form on 28 March 1996 which, in  Section 2, “Pension Scheme Details” asked him to indicate by ticking a box whether he was making contributions to Past Added Years. The box was not ticked. The other questions in this section of the form, concerning free-standing AVCs and pensionable employment other than that under the Teachers’ Superannuation Scheme,  were also unanswered. 

7. The form also included a declaration that:

“I also understand that any benefits which become payable will be paid in accordance with the Teachers’ Superannuation Scheme. I also accept the provisions in section 6.

Section 6, was headed “Important Notice” and read:  

“In applying to join the facility, you should understand and accept that:

(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC facility, consider your position carefully about whether contributing to the facility is in your best interests.” 

(c) because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investments and on interest rates at retirement; and…….
 ……cannot guarantee that any particular level of benefit will be available at retirement. 

8. An addendum was attached to the application form which stated the following:

“Prudential’s representative has clearly explained the two alternative methods available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of a Personal Financial Review. (not chosen by Mr Hubbard)
Prudential’s advice is based on the information I have given. If the information I have given is incorrect or incomplete, Prudential may not be able to give me the best advice.

Completion of the application form only. 

Because Prudential has not completed a Personal Financial Review, I understand that they are unable to give best advice. Any advice given will relate only to the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

I have received the Key Features document, “Your Personal Quotation” and the member’s booklet “How to build yourself a better pension.”

I have been made aware of the Teachers’ Pension Agency booklet entitled “A guide to Teachers’ Superannuation” with regard to the “Added Years” option.”

9. Mr Hubbard asserts that the sales representative, Mr P Cox, led him to believe that paying AVCs would be better than purchasing PAY which he said was more expensive than AVCs. 

10. Mr Hubbard has provided my Office with a document prepared by the representative which he says clearly shows that he was given advice on PAY. It states:

“ROBERT HUBBARD   

CURRENT PENSION AVAILABLE AT 60 YEARS OF AGE:

£11,750 pa + £35,252 tax free lump sum

MAXIMUM PENSION AVAILABLE AT 60 YEARS OF AGE:

£15,162 PA + £45,487 tax free lump sum.

INLAND REVENUE MAXIMUM PENSION = 2/3rds or 66.67% OF FINAL SALARY.

T.P.A. MAX PENSION = income 50%, lump sum 12.5%, total 62.5% OF FINAL SALARY.

DIFFERENCE BETWEEN I.L.R & T.P.A PENSION MAXIMUMS BEING 4.17%.

YOUR PENSION SHORTFALL BEING 9 YEARS OF SERVICE +4.17%

ADDED YEARS: 

OVER 12 REMAINING YEARS OF SERVICE YOU WILL ONLY BE ABLE TO PURCHASE 5.2 YEARS.

THIS IS DUE TO THE FACT THAT EACH YEAR WILL COST YOU 1.73% OF YOUR CURRENT SALARY AND UNDER INLAND REVENUE GUIDELINES YOU CAN ONLY SPEND AN ADDITIONAL 9% OF SALARY ON PENSION INCREASE.

ADDITIONAL VOLUNTARY CONTRIBUTIONS:

PLEASE SEE ENCLOSED QUOTATIONS.”

11. In a letter dated 19 August 2005 to my Office, Capita, the administrator of the Teachers’ Pension Scheme wrote:

“It is difficult to confirm the figures……as there is no mention of the salary used in the calculations. However, based on the salary we hold for Mr Hubbard as at March 1996……,I have estimated that the following figures could have been calculated in March 1996:

Potential Benefits at Age 60 
Pension: £11,475.27

Lump Sum: £34,425.81

Maximum Benefits Possible, i.e. based on 40 years of service at age 60

Pension: £15,330.00

Lump Sum: £45,990.00

With regard to the added years figures on the sales representative’s note, I can confirm that his figures are correct. If Mr Hubbard had paid 9% of his salary to buy PAY service over a payment period of 12 years, i.e. to end before his 60th birthday, he could have purchased 5 years 73 days (i.e. 5.2 years) of PAY service.”

12. Mr Hubbard says:

“……it is obvious that Paul Cox did give information on buying added years. In particular, his use of the word “only” 5.2 years could be bought at that time is highly significant. He emphasised in our meeting that this was not very valuable as against his recommended course of AVCs.”

 We also know, from bitter personal experience in relation to PEPs, that Mr Cox was not a competent representative of the Pru, and his desire to earn commission may well have encouraged him to overstep his authority.”  

“…at no point did he (Mr Cox) provide any basis on which to compare schemes, so I accepted his recommendation. I therefore signed on the basis of inadequate information.

I do not understand how the Pru can refute my memory of the meeting and it is very unfortunate that they cannot contact Paul Cox. Prudential cannot therefore say what Mr Cox actually did, whereas I have a distinct recollection of that meeting, and know that he did dismiss added years as expensive, only allowing 5.2  years to be purchased, and not providing as good benefits as the Pru’s own product.”   

13. Mr Hubbard feels that the issue he places before me is similar to that which I determined in another case (N01390) where I criticised Prudential’s representative for advising that a contribution of 9% of salary would make up for a 10 year gap in service.

PRUDENTIAL’S POSITION 

14. Prudential considers that there was no regulatory requirement for its sales representative to tell Mr Hubbard about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

15. Prudential have not been able to contact the representative for his recollections of the meeting. 

16. They also have no record of any Personal Financial Review (fact find) being completed or advice being given to Mr Hubbard. They say that there was no regulatory requirement for them to keep details of all AVC transactions and therefore they have no documentary evidence of how Mr Hubbard was informed of his options. 

CONCLUSIONS

17. Mr Hubbard was clearly made aware of the PAY option.  

18. Capita has confirmed that the PAY figures given to Mr Hubbard by the representative are correct. Having also been provided with AVC illustrations showing the estimated pension benefits available to him on his normal retirement date and Inland Revenue maximum benefits details, Mr Hubbard therefore had all the necessary information to make an informed choice.

19. On the available evidence I cannot conclude that the sales representative specifically advised against the alternative option of PAY.  What is clear is that Mr Hubbard had a factual statement of the number of years that could be purchased under the Inland Revenue rules then current.  The factors in his case are markedly different from those in the earlier determination to which he refers me where the statement made by the Prudential representative was not factually correct.

20. I do not uphold Mr Hubbard’s complaint.  

DAVID LAVERICK

Pensions Ombudsman

24 January 2006
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