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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr A G Carter

	Respondent
	:
	Windsor Life Assurance Company Limited (Windsor Life) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Policy
	:
	Windsor Life Personal Pension Policy 2910286 


MATTERS FOR DETERMINATION 

1. Mr Carter states that Windsor Life calculated his Policy transfer value on the basis of the unit price in force several weeks before payment was actually made. He claimed injustice because the unit price at the date of settlement was considerably higher.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Mr Carter had elected to transfer his pension fund from Windsor Life to Legal & General Assurance Society (Legal & General). On 29 October 2004, Windsor Life forwarded policy information to both Mr Carter and his advisers, Cavanagh Group. Mr Carter was supplied with the relevant policy information, including fund and transfer value quotes and transfer documentation. The covering letter advised that if Mr Carter wished to proceed with the transfer of his policy they would require him to forward a completed Form of Discharge and the original policy schedule document. The letter went on to state:

“Please note that in order for the transfer payment to be made, our transfer requirements are required in full within a 12 week period of the policyholder’s signature. Without this documentation we will be unable to process the payment of the transfer value by cheque.”

4. Mr Carter’s completed Transfer Form of Discharge was sent to Windsor Life by Legal & General on 6 January 2005.

5. The form’s Declaration was signed by Mr Carter and included the following:

“I authorise payment of the Open Market Option/transfer value to the receiving scheme … and in consideration of the payment I discharge Windsor Life Assurance Company Limited from all liability under [the Policy].”

6. Full and final instructions including all the documentation required to enable the payment of the transfer value were not received by Windsor Life until 17 January 2005. For example, Mr Carter’s original policy document had not been forwarded. The transfer amounting to £219,601.46 was completed on 4 February 2005. Mr Carter purchased the following units with Legal & General on 9 February,

	Date
	Fund
	%
	Units
	Bid Price 
	Value

	09/02/05
	L&G Property Fund
	30%
	39496.665
	166.8
	65880.44

	09/02/05
	L&G US Equity Index
	20%
	50309.613
	87.3
	43920.29

	09/02/05
	Newton Higher Income
	30%
	44037.726
	149.6
	65880.44

	09/02/05
	Aberdeen Life Global Gross
	20%
	45232.021
	97.1
	43920.29

	TOTAL
	
	100%
	179076.025
	
	219601.46


7. Cavanagh Group complained to Windsor Life that the transfer value used in the calculation was that applying on 7 January 2005. Windsor Life replied:

“it is Windsor Life’s company procedure to use the date following receipt of a satisfactory completed Transfer Form of Discharge to determine settlement value of the policy. In this case we confirm that the discharge forms were received from Legal & General on the 6 January 2005”.

8. Windsor Life confirmed that they regarded their liability as being discharged on 7 January 2005, the day after they received the Transfer Form of Discharge, notwithstanding the fact that it was not possible at that date for the transfer to proceed. 

9. On 17 January 2005, when all documentation had been received by Windsor Life to enable the transfer to proceed, the transfer value would have been £221,759.67. Upon release of the funds, this transfer value would have purchased the following units with Legal & General,

	Date
	Fund
	%
	Units
	Bid Price 
	Value

	09/02/05
	L&G Property Fund
	30%
	39884.83
	166.8
	66527.901

	09/02/05
	L&G US Equity Index
	20%
	50804.05
	87.3
	44351.934

	09/02/05
	Newton Higher Income
	30%
	44470.52
	149.6
	66527.901

	09/02/05
	Aberdeen Life Global Gross
	20%
	45676.55
	97.1
	44351.934

	TOTAL
	
	100%
	180835.95
	
	221759.67


10. From receipt of all documentation to enable the transfer to proceed, the process took 14 days to complete. Windsor Life has stated that their normal service standard is 10 working days. In this case Mr Carter’s transfer value had to be checked by Windsor Life’s actuaries and required the authorisation of two executives. On this basis, Windsor Life does not consider the length of time to process the transfer unreasonable.  

SUBMISSIONS

11. Mr Carter submits that,

11.1. Neither he nor Cavanagh Group was made aware of the procedures involved in the transfer. The procedures were not documented in the policy document or in any of the literature sent.

11.2. The Transfer Form of Discharge was sent first as the original policy document was not to hand and he was not made aware that the two should be sent at the same time. 

11.3. Windsor Life’s letter of 29 October 2004 indicated that the documents need not be sent together and that there was a 12 week period in which to submit these.

11.4. Windsor Life acted unjustly and unfairly by benefiting from the increase in the value of his funds and declining to pay these to him.
11.5. Cavanagh Group have advised him that in their view a 14 day transfer period is exceptionally long, with a normal timeframe being closer to five working days.

11.6. He seeks compensation for time spent and distress caused by Windsor Life’s actions.

12. Windsor Life submits that,

12.1. The Transfer Form of Discharge serves to confirm the details of the scheme to which the transfer is being effected and Mr Carter’s acceptance of the transfer. The form confirms the policyholder discharges Windsor Life of its liability under the policy. Windsor Life considers that the wording of the declaration is “clear and not open to interpretation”.

12.2. The Transfer Form of Discharge and the covering letter request the return of the original policy document and therefore Windsor Life cannot be held responsible for any delay until the policy document was received.

12.3. The transfer took 14 days to complete, four days outside of Windsor Life’s normal service standard. The reason for this was that Mr Carter’s transfer value had to be checked by the actuaries and required the authorisation of two executives. For these reasons the delay was not unreasonable.

12.4. It must be equitable to all policyholders and apply the same procedures in respect of all payments. This is achieved by using the bid prices applicable on the day following receipt of the signed discharge. Policyholders may feel they are losing out if prices increase before payment is made, equally Windsor Life would bear any loss in value when prices decrease.

12.5. It is willing to pay interest at the Bank of England base rate plus 1% on the transfer value of £219,601.46 from 6 January 2005 to 4 February 2005.

12.6. It is willing to pay an amount of £50 to Mr Carter for distress and inconvenience. 

CONCLUSIONS

13. I must first consider whether it was reasonable for Mr Carter to have known that the transfer documents needed to be sent together. Mr Carter submits that he was not made aware of the consequences of sending the documents separately and refers to Windsor Life’s letter of 29 October 2004. This letter states that all required documents are to be sent within a 12 week period of the policyholder’s signature, for the transfer payment to be made.

14. This letter does not state that the transfer value will be calculated upon receipt of the Transfer Form of Discharge and indicates that the policyholder has many weeks in which to submit the required documentation. I consider this statement to be misleading and it would be unreasonable to expect Mr Carter to have realised the significance of submitting the Discharge Form first.

15. Windsor Life considers that the Declaration on the Transfer Form of Discharge is clear in that it discharges them from liability under the policy. However, Windsor Life has stated that if a policyholder does not submit all required documentation within the 12 week period its standard procedure is to issue a new Transfer Form of Discharge. This essentially begins the process again, therefore I cannot see how all liability can have been extinguished otherwise a further Transfer Form of Discharge could serve no purpose.

16. The wording of the Declaration on the Transfer Form of Discharge does not indicate to the policyholder that, upon receipt of the signed form, Windsor Life will calculate the transfer value the following day. From the evidence submitted I cannot see that Windsor Life’s practice in doing this is communicated adequately to the policyholder prior to a fund transfer. 

17. By the time the original policy document was sent, Mr Carter’s fund value had increased.  Although Windsor Life calculate the transfer value upon receipt of the Discharge Form, they do not actually encash any units at that time. It follows that, if a decrease in fund value occurs, a policyholder would have benefited, with Windsor Life having to bear the loss by providing a transfer value greater than that based on the value of the units actually encashed. Be that as it may, Mr Carter’s transfer value was approximately £2,158.21 (1,759.93 units) less than it would have been if it had been calculated at the date all necessary documentation was received. Windsor Life had not been discharged from liability in respect of Mr Carter’s investment until all completed documentation had been received and a transfer implemented.
18. Irrespective of the reasons for the delay in obtaining the full transfer documentation, it was fundamentally inequitable for Windsor Life to calculate Mr Carter’s transfer value on the basis of a unit price in force before it was possible for them to discharge their liability and for the transfer to proceed. It is a matter of pure chance that the Discharge Form happened to be returned at an early stage, before all the other necessary formalities were completed, and Mr Carter was not made aware of the implications of so doing. 

19. Windsor Life cannot properly say that their liability under the Policy was discharged when they acknowledge that they were unable to surrender the Policy and pay the transfer value. 

20. It was not possible for Mr Carter’s transfer to proceed until all necessary documentation was received and I find that the transfer value should not have been calculated until that had happened. Windsor Life’s own procedures must allow for a transfer value to be calculated at a date later than that upon which the Discharge Form is received, in the circumstances envisaged in paragraph 15 above. Therefore Mr Carter is entitled to the number of units he would have purchased with Legal & General with the transfer value calculated on 17 January 2005. I shall direct that he be compensated accordingly.

21. Windsor Life states that the transfer took 14 working days to complete. This was due to the transfer value requiring checking by actuaries and the authorisation of two executives. Under the circumstances I consider the timeframe to be reasonable.
22. Windsor Life had indicated that they were willing to pay interest from the date the Discharge Form was received (6 January 2005) until the day the transfer was completed (4 February 2005). Given my conclusion in paragraph 21 above that there has been no unreasonable delay, no direction in respect of interest is appropriate.
23. Windsor Life has offered to pay £50 to Mr Carter for distress and inconvenience and I consider this appropriate.
DIRECTIONS
24. I direct that, within 28 days of this Determination, Windsor Life shall, 
24.1. obtain from Legal & General the costs of securing the additional units reflected in paragraph 9 above;

24.2. pay Legal & General that sum, to be allocated to Mr Carter’s policy in the same proportions as specified at commencement.
24.3. pay Mr Carter £50 as redress for the distress and inconvenience caused to him as a result of their maladministration.

CHARLIE GORDON

Deputy Pensions Ombudsman

18 December 2006
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