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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr K W Millington

	Scheme
	:
	Reeves Oilfield Services Pension Plan (formerly Wireline Holdings Ltd Pension Plan) (the Plan) 

	Respondents 
	:
	The Trustees of the Reeves Oilfield Services Pension Plan (the Trustees)   


MATTERS FOR DETERMINATION 
1. Mr Millington complains that the Trustees have calculated his early retirement pension incorrectly by using cost neutral early retirement factors instead of the more generous factors specified in the 1997 version of the Plan booklet.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT RULES  
3. The Plan is governed by a Trust Deed and attaching Rules dated 27 June 1996. The Rules include:

“6B Pension on Retirement before Normal Retirement Date

(1) This Rule applies to a Member who:

(a)
retires from the Service with the consent of the Employer before Normal Retirement Date but on or after the fiftieth anniversary of his birth; or

(b)
retires from the Service at any time before Normal Retirement Date on the ground of Incapacity.

(2)
If before he retires the Member has informed the Trustees in writing that he wishes his retirement benefits to become payable on his retirement, he shall be entitled on his retirement to a pension of the amount specified in section (3) of this Rule.

(3) Subject to Rules 14A and 14B, the amount per annum of the pension referred to in section (2) of this Rule shall be equal to the pension that would have been payable to the Member under the Scheme on retirement at Normal Retirement Date had Rule 11A applied to him, reduced by a percentage calculated on a basis certified as reasonable by an Actuary having regard to the period between the date the first instalment of the pension falls due and Normal Retirement, but if the Principal Employer* so directs a higher pension will be payable;….”  
*Principal Employer means Wireline Holdings Ltd. 

The name of the Plan was changed to Reeves Oilfield Services Pension Plan by a Deed of Amendment dated 15 September 2001.

MATERIAL FACTS
4. Mr Millington’s date of birth is 16 June 1944. 

5. He worked for a subsidiary company of Wireline Holdings Ltd that was part of BPB Industries Plc (BPB Group) and joined the BPB UK Pension Scheme (BPB Scheme) on 17 February 1969.

6. In 1995, the BPB Group decided to sell Wireline Holdings Ltd. Relevant sections of the sale and purchase agreement have been reproduced in the Appendix below.

7. On 7 May 1996, the chairman of Wireline Holdings Ltd, Mr D R Reeves, (the Chairman) wrote to the BPB Scheme members affected by the sale, including Mr Millington, saying that they would have to leave the BPB Scheme but would be given an opportunity to join a new pension arrangement from 1 July 1996, administered by Standard Life. He stated that the new scheme would provide broadly equivalent benefits to allow continuity of pension benefits but members had the option to transfer the cash equivalent value of their BPB Scheme benefits to a personal pension plan, if they wished. Mr Millington asserts that the Chairman also stated this verbally to the BPB Scheme members affected by the sale.

8. Enclosed with the Chairman’s letter was an application form for completion and return by the members if they wished to join the new scheme (a copy of which is shown in the Appendix). 

9. The bulk transfer of pension rights from the BPB Scheme to the Plan was completed on 7 October 1996. 

10. A Plan booklet was issued to members in mid-1997 (the 1997 Booklet). Page 19 of this booklet included a table showing the percentage of pension paid on early retirement (which was the same as the one shown in the BPB Scheme booklet) and also examples of how the pensions were calculated (reproduced below).

“EARLY RETIREMENT
The table below gives the percentage of pension paid which depends on your age at retirement and period of service (since 17 May 1990 all benefits building up must, by law, be equal for men and women).

	
	PERCENTAGE OF  
	PENSION PAID 
	

	
	Pre 17 May 1990 Service
	Pre 17 May 1990 Service
	Post 17 May 1990 Service

	Retirement Age
	Men
	Women
	Men & Women

	64
	100
	100
	100

	63
	100
	100
	100

	62
	97
	100
	100

	61
	94
	100
	100

	60
	90
	100
	100

	59
	86
	100
	95

	58
	82
	100
	90

	57
	78
	95
	85

	56
	74
	90
	80

	55
	70
	85
	75

	54
	66
	80
	70

	53
	62
	75
	65

	52
	58
	70
	60

	51
	54
	65
	55

	50
	50
	60
	50


The figures in the table may change from time to time.

Suppose you have 20 years pre-17 May 1990 Pensionable Service (transferred in from the BPB UK Pension Scheme) and 10 years post-17 May 1990 Pensionable Service, with Final Pensionable Earnings of £12,000.

If you are a man retiring at age 55, your pension will be calculated as follows:

Pre-17 May 1990 Service: 20/60ths x £12,000 x 70% = £2,800pa 

Post-17 May 1990 Service: 10/60ths x £12,000 x 75% = £1,500pa

Total Pension:

        £2,800 + £1,500                 = £4,300pa

If you are a woman retiring at age 53, your pension will be calculated as follows:

Pre-17 May 1990 Service: 20/60ths x £12,000 x 75%  = £3,000pa 

Post-17 May 1990 Service: 10/60ths x £12,000 x 65% = £1,300pa

Total Pension:
        £3,000 + £650**                           =  £4,300pa”  

**£650 is a typing error in the 1997 Booklet. Correct amount should clearly be £1,300.  
11. The Chief Executive of Wireline Holdings Ltd, Mr R A Hyde, made the following announcement to the Plan members on 26 September 2000:

“Reduction of Pension for Early Retirement
You will be aware that if you retire early with employer’s consent your pension may be reduced to allow it to be paid over a longer period according to the rules of the pension plan.

With the knowledge of the current financial climate I feel that I should point out that the example figures given on page 19 of your booklet, which are subject to change from time to time, are likely to be over optimistic……The actual amount of reduction is calculated by the Actuary appointed to the plan…………..” 

12. In July 2004, Mr Millington applied for early retirement. Jardine Lloyd Thompson, the current Plan actuary and administrator (JLT), sent him a statement showing the estimated benefits available to him as at 31 December 2004, calculated using the early retirement factors shown in the 1997 Booklet. 

13. Mr Millington says that on receipt of this statement, he performed a quick calculation of the benefits available to him using the early retirement factors specified in the 1997 Booklet and found that they were in line with those shown on the statement. 

14. An important note to the estimated retirement option statement is shown below:

“In preparing this statement, care has been taken to reflect the most accurate and up to date information at the time of preparation. The final benefits payable will always be subject to the Trust Deed and Rules of the pension arrangement, any discretion exercisable by the Trustee, all prevailing legislation,………………..

Importantly, if any part of the benefits is dependent on financial conditions at the time benefits are actually payable (such as investment market conditions and annuity rates), it should be recognised that the final benefits could be reduced from those shown. If irrevocable financial decisions are to be made on the basis of this illustration you should seek clarification as to the extent to which the details shown could change.”     
15. He asserts that he had no reason to doubt the accuracy of the benefit figures quoted and therefore decided to ask his employer, Reeves Oilfield Services Ltd (formerly Wireline Holdings Ltd) (the Employer), for permission to retire early on 31 December 2004. He says that his Employer consented and then proceeded to recruit his replacement (which they have successfully managed so to do). 

16. The Plan actuary states that, on 19 November 2004, Mr I Jones, a Plan Trustee, contacted him by e-mail to enquire whether the figures shown on Mr Millington’s original quotation were correct. He says that he checked the calculations and discovered that the wrong actuarial reduction factors had been used in Mr Millington’s case.  
17. The Plan actuary also says that, immediately after the 23 November 2004 Trustees’ meeting, Mr Millington was informed verbally by him and Mr Jones that an error had been made in the calculation of his benefits because cost neutral early retirement factors and not those shown in the 1997 Booklet should have been used.

18. Mr Millington completed and returned his retirement option form to JLT on 23 November 2004.

19. The Scheme actuary says that a correct quotation showing lower benefits and the same wording as detailed in paragraph 14 above was sent to Mr Jones on 26 November 2004 and subsequently discussed with Mr Millington. He also says that a revised option form sent to Mr Jones by e-mail on 7 December 2004 was passed to Mr Millington.

20. JLT also sent Mr Millington the revised statement and option form by post on 7 December 2004.

21. Mr Millington completed and returned the revised option form on 22 December 2004.

MR MILLINGTON’S SUBMISSIONS 

22. Mr Millington asserts that the Employer referred to the generous provisions of its pension plan in salary negotiations, and members accepted this as a deferred part of their remuneration package based on the information and illustrations in the 1997 Booklet. 

23. He believes that the Trustees and the Employer have at least a moral obligation to provide early retirement pension benefits calculated in accordance with the 1997 Booklet, if not in total, then at least until the date of the letter from the Chief Executive in September 2000.

24. He says that the computation of early retirement benefits has been a contentious issue for a long time for both employees and Employer. He asserts that, prior to June 1999, six employees had retired early and their benefits were based on the terms as illustrated in the 1997 Booklet. Employees who had wished to retire early after that date, reluctantly accepted retirement on a cost neutral basis because negotiations for the terms specified in the 1997 Booklet were met with the Employer’s refusal to grant early retirement (with the exception of one Plan member). 

25. He says that, if he had known that cost neutral early retirement factors would be used to calculate his pension benefits, he would not have decided to retire early because he could not afford to do so on the lower pension benefits.  

SUBMISSIONS BY THE TRUSTEES

26. The Trustees have sought assistance from their legal advisers whose opinion is that the Plan Rules intended, in the absence of any direction from the principal employer, that any pension payable would be cost neutral to the Plan. They say that the introduction to the 1997 Booklet mentioned that the detailed provisions of the Plan were contained in the Trust Deed and Rules and that, if there was any conflict between the two documents, the latter would prevail. They assert that it would be difficult to sustain an argument that a contractual right exists to retire early on the terms set out in the 1997 Booklet. No new employment contracts had been issued following the acquisition, and the existing contracts of employment merely referred to a right to join the BPB Scheme, which no longer existed following the sale. They also assert that it was difficult to see how a right to an early retirement pension calculated on specific terms as set out in the 1997 Booklet could be acquired by virtue of customary practice (as opposed to under the terms of a contract of employment). Although members requesting early retirement have generally been permitted to do so, they say that it has only been on cost neutral terms since 1999 (unless at the Employer’s discretion, enhanced terms were granted to retiring members by special agreement).    

27. The Trustees’ adviser also says that:

“Since the early retirement factors set out in the [1997] Booklet refer to pre and post 17 May 1990, it is clear that the table was formulated originally to address the issue of equalisation under the BPB Scheme. The Plan was, however, only established in 1996 and has itself therefore always been administered on an equal basis as between male and female members. Although, as I understand it, Members were credited with pensionable service under the Plan to reflect their previous pensionable service under the BPB Scheme, the fact that the BPB Scheme had different retirement ages for men and women before 17 May 1990 cannot, as I see it, be relevant to the application of early retirement factors under the Plan.”

28. They say that the original benefits quotation that was sent by JLT to Mr Millington in July 2004 assumed erroneously that his early retirement pension was to be enhanced using the method outlined in the 1997 Booklet. They say that the Employer has not so directed in Mr Millington’s case.  

29. An announcement was made by the Employer in April 1996 to “employees who on 30 June 1996 are members of the BPB Scheme” that they would be granted additional rights in the new Plan based upon their pensionable service in the BPB Scheme (see Appendix below for further details). The Trustees say that no provision, however, was made in the new Plan regarding the adoption of specified early retirement factors and equalisation of benefits in the new Plan rules.   

30. They say that Mr Millington sat in many Trustees’ meetings, including one on 11 November 2004, at which it was minuted that “the factors that are currently applied to quotations for early retirement…..are deemed to be cost neutral to the scheme”, and a meeting of 30 November 2004 (convened to minute discussions of a 23 November meeting with the Actuary) at which it was confirmed that “retirement from deferred status would now be cost neutral to the scheme”.  

31. They say that Mr Millington confirmed to all the other trustees present at the meeting on 11 November 2004 that his pension had been overstated.

32. They say that, following the meeting on 23 November 2004, the Employer had requested that a further quotation be issued to Mr Millington showing the pension calculated in accordance with these discussions and reflecting the consent of the Employer to early retirement but not on enhanced terms.

33. They say that the Employer has confirmed to them that no attempt was made by Mr Millington to reverse his decision to retire.  

CONCLUSIONS
34. The purchase and sale agreement showed that the Trustees were required to ensure that the issue of equalisation was addressed. They complied with this requirement by ensuring that the bulk transfer value calculations were done on the basis of equal pension ages for men and women in respect of all pensionable service from 17 May 1990 and by the introduction of separate early retirement factors for pre and post 17 May 1990 service, as detailed in the 1997 Booklet.
35. Rule 6B of the Plan Rules covers early retirement for members and essentially states that, if the Trustees and Employer consent to early payment of a member’s pension, then it must be reduced by an amount that the Plan Actuary considers to be reasonable. It is the Trustees who retain the responsibility to change early retirement factors in light of advice from the actuary, however.

36. The Trustees have a duty to pay benefits in accordance with the Plan Rules and I believe that this is what has happened. In view of the financial climate at the time, they considered and accepted the Actuary’s advice to introduce cost neutral early retirement factors applying to all members which would place no additional liability on the Plan. By doing so, they fulfilled one of their duties, which is to act in the best interests of the Plan membership as a whole.

37. Indeed, in the 1997 booklet, there is a clear caveat that says the early retirement factors may vary on actuarial advice, which was precisely what happened.  

38. Although, in accordance with the Plan rules, the Employer has the discretion to direct that Mr Millington’s benefits be enhanced using the method outlined in the 1997 Booklet, they have decided not to do so in his case.

39. I fully understand that Mr Millington must be very disappointed to find that his early retirement benefits have been reduced substantially from what he says he believed he would be entitled to. 
40. In this case, the error made by JLT of supplying Mr Millington with an incorrect benefit quotation may be considered to constitute maladministration, but the provision by them of incorrect figures does not confer on Mr Millington any rights to the benefits erroneously quoted.  
41. Where there has been maladministration causing an injustice, compensation may be payable to remedy the injustice. The aim of any compensation is to put a complainant back in the position he would have been in had correct information been supplied. As for whether a complainant has suffered any financial loss for which he should be compensated, he would have to show that money has actually been lost as a result of expenditure or decisions made that would not have been, if the correct information had been quoted at the outset.

42. I note Mr Millington’s submission that he would not have retired early had he known the true level of benefits to which he was entitled.
43. There is a clear proviso on the benefit statement, however, stating that if any part of his benefits was dependent on financial conditions at the time benefits are actually payable, he should be aware that his actual benefits could be reduced from those shown. It also states that, if irrevocable financial decisions were to be made on the basis of this illustration, he should seek clarification as to the extent to which the details shown could change before proceeding. It was therefore open to Mr Millington to research the benefit options available to him in more detail should he have wished to do so before deciding to retire early. 

44. As a Trustee himself, Mr Millington was clearly privy to the discussions about the introduction of cost neutral retirement factors around the time of his intended retirement. It seems to me that this might reasonably have reinforced the need to double check his own situation before making irreversible decisions. Mr Millington applied for early retirement in July 2004, and I have seen no evidence that, even when alerted to the actual pension entitlement, he made any attempt to investigate whether it might be possible for him to reverse his decision to retire. I am therefore drawn to the conclusion that, even had Mr Millington known the true position sooner and not received the incorrect statement, his decision would, more likely than not, have been the same. In any event, I have seen no evidence of maladministration on the part of the Trustees, at whom Mr Millington’s complaint is aimed, and accordingly, I do not uphold his complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

3 November 2006

APPENDIX

RELEVANT SECTIONS OF THE PURCHASE AND SALE AGREEMENT

1. Definitions

“Actuarial Assumptions”

means the actuarial methods and assumptions set out in a letter dated 7th July 1995 from the Vendor’s Actuary to the Purchaser’s Actuary (a copy of which letter….is annexed…) 

“Vendor’s Pension Liabilities”

means the actuarial value……..of the benefits prospectively and contingently payable under the rules of the Vendor’s Scheme ……to and in respect of the Transferring Employees and their dependents………calculated by reference to pensionable service completed……..making proper allowance for any increase in entitlement required so that such benefit (other than guaranteed minimum pensions) comply with Article 119 of the Treaty of Rome……..   

3.    Purchaser’s Scheme

 (b) The Purchaser undertakes that:-

       (ii) service with the Vendor, the Company or the Subsidiaries…….shall count towards the period of service qualifying for admission to the Purchaser’s Scheme  

6. Application of Transfer Amount

The Purchaser shall procure that:-

(a) the Purchaser’s Scheme will provide for and in respect of each Transferring Employee (subject to the exercise of normal powers in the trust deed and rules of the Purchaser’s Scheme as to amendment, variation and discontinuance):-

(i) Where the Purchaser’s Scheme is a final salary scheme

Benefits on a final salary basis in relation to his service before the Completion Date which was pensionable under the Vendor’s Scheme and thereafter with the Purchaser, the Company or the Subsidiaries up to the Pension Transfer Date which are no less favourable overall than the benefits which would have been provided for and in respect of him had he remained in membership of the Vendor’s Scheme upon the terms in force at the Completion Date and as if such terms had continued to apply in an unamended form until the date of termination of such Transferring Employee’s pensionable service under the Purchaser’s Scheme. In determining whether benefits are no less favourable overall, the benefits under each of the Vendor’s and the Purchaser’s Schemes shall be valued in accordance with the Actuarial Assumptions….

----------------------------------------------------------------------------------------------------------------

WIRELINE HOLDINGS LTD PENSION PLAN (SCHEME 1) 

Notice to employees who on 30 June 1996 are members of BPB UK Pension Scheme (“the existing scheme”)

New Plan

Your employer has decided to alter the arrangements for providing retirement and death benefits. An outline of the new Plan is being issued. This notice explains the special provisions which will apply to you because of your membership of the existing scheme.

Who may join

You will be eligible to join on the starting date provided that your normal retirement date under the existing scheme is not before that date. Before joining, however, you must consent to the transfer of assets mentioned below.

Existing scheme discontinued 

From the starting date of the new Plan no new members will be included in the existing scheme and no further contributions will be paid under the existing schemes except in respect of any members who do not agree to join the new Plan. For those members this notice is the notice of discontinuance rule of the existing scheme or until the starting date of the new Plan if that is later.

Transfer of Assets

When you join the new Plan the assets held to provide your benefits under the existing scheme will be transferred to the new Plan. All your rights to benefit under the existing scheme will then come to an end and will be replaced by additional rights under the new Plan as described in the following section. However, if the terms and conditions applying under the new Plan are altered in the future, the amount of your additional benefits will be adjusted so as to have the same value.

Additional rights  

When you become a member of the new Plan and after the assets are transferred

(a) The service which counted for pension under the existing scheme will also count for pension under the new Plan at the rate specified in the outline of the new Plan…….

April 1996

-----------------------------------------------------------------------------------------------------------

WIRELINE HOLDINGS LTD PENSION PLAN (SCHEME 1) 

To the Trustees of the Plan and to the persons who administer the existing scheme.

I have read the outline of the Plan dated April 1996 and I have also read the Notice to members of the existing scheme 

I have completed a form of application for membership of the Plan.

In consideration of the acceptance of my application for membership today I hereby

(a) agree to the termination of my membership of the exiting scheme at midnight on 30 June 1996

(b) consent to the transfer to the Plan of such assets as represent my interest in the existing scheme

I understand that when I become a member of the Plan my rights and the rights of my dependants under the existing scheme will come to an end and will be replaced by rights under the Plan on the basis set out in the said Notice.  

Employee’s Signature……………………….Date…………………… 

----------------------------------------------------------------------------------------------------------------
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