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 PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J A Goodwin

	Scheme
	:
	BAI (Run Off) Ltd Pension & Life Assurance Scheme

	Respondents
	:
	Legal & General Assurance Society (L&G)


MATTERS FOR DETERMINATION 
1. Mr Goodwin asserts that his transferred-in benefits should be treated in the same way as Additional Voluntary Contributions (AVCs) on winding up the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. The Scheme is a contracted-out final salary occupational pension scheme, established by Interim Deed dated 18 December 1975. The sponsoring employer was Builders’ Accident Insurance Limited (BIA Ltd). The Scheme is currently governed by the 2nd Definitive Deed dated 23 May 1996. It provided for a pension of one-sixtieth of final pensionable salary for each complete year of pensionable service (with a proportionate amount for complete months).

4. Mr Goodwin is a member of the Scheme and was a trustee from December 1995 to March 1999.

5. The sponsoring employer went into liquidation in 1998 and the Scheme is in the process of being wound up. BESTrustees plc have been appointed as Independent Trustee.

6. There are insufficient funds to provide the members’ benefits in full. The benefits are to be reduced in accordance with the statutory priority order (see Appendix).

7. In 1992, Mr Goodwin wished to transfer his benefits from a Section 32 Buy-Out policy (No. G288276) with L&G into the Scheme. In January 1992, L&G notified Mr Goodwin that they were awaiting a Trustees’ Resolution to allow his transfer to be treated in the requested manner. They explained that they needed the Trustees’ authority for all cases where the transfers purchased ‘back-dated service’. L&G notified Mr Goodwin in March 1992 that they had received the necessary authority from the Trustees for his transfer value to ‘purchase backdated service’. The transfer was completed in April 1992 and Mr Goodwin purchased an additional 2 years and 4 months of pensionable service.

8. On 23 August 1995, L&G wrote to Mr Goodwin:

“Referring to our recent telephone conversations, I can advise the approximate cost of purchasing one years additional pensionable service for you is recommended as £6,500.

Please use this figure as a general indication of the cost of purchasing additional service. Before any changes are implemented, I will obtain final actuarial comments which will take account of the total number of additional years to be purchased.”
9. Mr Goodwin wrote back expressing surprise at the cost of purchasing one year’s additional service. He concluded,

“Despite what I say above I think it still will be worthwhile to go ahead and so if you can let me have the accurate figures as soon as you can I will arrange for a cheque to be drawn.”

10. In response, L&G said:

“The accurate service purchased will be determined by the actual transfer value paid into the scheme. If you can confirm the funds available for investment, an accurate quotation can then be issued.”

11. Mr Goodwin sent a cheque for £7,069.90 to L&G on 18 September 1995. Initially, L&G said that their records indicated that this was transfer-in from an employer’s scheme and purchased a further year’s service. L&G say that both payments were paid into the Pooled Assets of the Scheme. Mr Goodwin disagrees that this was a “transfer in”. He initially suggested that it had been an additional contribution paid out of a bonus from his employer. Mr Goodwin then submitted a copy of an e-mail dated 21 August 1995, which stated:
“Consequent to the above-named’s election to the Board and his immediate promotion to the position of Deputy Managing Director, please make the following adjustment to his salary from the existing level of £35,000:-
1) Increase to £45,000 back-dated to 1st. January 1995.

2) Further increase to £55,000 effective 17th. August 1995”
There are some hand-written figures on the copy e-mail: £6,666.66/ £833.33/ £7,499.99. Mr Goodwin says that this shows that he had been given a back-dated pay increase at this time and the additional contribution was dealt with by way of a salary sacrifice.

12. L&G say that their system record states:

“The Company have paid an amount of £7069.90 which is to be used to purchase additional years service. This has been set up as a tv-in – additional service is 1 year.”
13. L&G have also provided copies of minutes from Trustees’ meetings in March 1996, where members’ loyalty bonuses were discussed with a view to using them for AVCs. It was originally proposed that the bonuses be earmarked within the main scheme but the Trustees were advised that this could not be done and that the sums should be treated as AVCs. On 15 March 1996, Mr Goodwin wrote to L&G:
“With regard to the Loyalty Bonus, the position (which applies only to … and myself) is that we will contribute our maximum 15% per annum by way of AVC’s … and we will then treat any balance … as an additional pension payment. Details of that additional pension payment will be sent to you at six monthly intervals. Payment for the AVC’s will be made at the same time.”

14. In July 2003, Mr Goodwin was notified of the benefits which could be provided once the winding-up had been completed. He was offered a transfer value of £350,246.97, representing 105% of his Minimum Funding Requirement (MFR) cash equivalent transfer value, or a non-profit deferred annuity of £17,483.29 p.a. (£27,493.90 p.a. projected to Normal Retirement Date (NRD)). Based on the Scheme formula, Mr Goodwin’s pension as at 31 July 1998 was £23,916.67 p.a. Of this, £4,666.62 p.a. related to the additional service secured by his previous transfer into the Scheme. In addition, Mr Goodwin was informed that his AVC transfer value of £69,759.04 would purchase an annuity of £2,972.65 p.a.

15. Mr Goodwin suggested that his pension should be calculated by reducing the pension relating to his actual Scheme service but leaving the pension relating to his transferred in service intact. He calculated that this would mean a pension as at July 1998 of £18,740.34 p.a. Mr Goodwin relies on Clause 19(a) (see Appendix, paragraph 2) and, in particular, the provision for benefits arising from rights conferred under Clause 11 to be provided out of the pooled assets in the first instance, along with lump sum death benefits, pensions already in payment, pensions for members who have reached NRD and AVCs.

16. L&G disagreed with Mr Goodwin’s interpretation of Clause 19(a) and suggested that the first priority only extends to a transfer payment in respect of a member who has reached NRD and whose benefits have arisen and are not already included in the Scheme pension.

17. Mr Goodwin argued that, since AVCs were not subject to the requirement for the member to have reached NRD in order to fall in the first priority, the same applied to Clause 11 benefits.

18. In March 2004, Mr Goodwin was notified that an annuity was to be secured for him, amounting to £30,699.82 p.a. payable in July 2008, including £3,205.92 p.a. in respect of his AVCs.

19. L&G continued to disagree with Mr Goodwin’s interpretation of Clause 19(a) and went on to say that, in any event, the statutory priority order overrode the Scheme specific priority order. They explained that members’ benefits had been calculated on the basis of 105% of their MFR cash equivalent transfer values.

20. Mr Goodwin referred to Section 73(3) of the Pensions Act 1995 (see Appendix) and, in particular, to the reference:

“The liabilities referred to in subsection (2) are –

(a) any liability for pensions or other benefits which, in the opinion of the trustees, are derived from the payment by any member of the scheme of voluntary contributions,”
He sought to argue that his transfer in was a ‘voluntary contribution’ in the same way as formal AVCs and should be afforded the same protection. Mr Goodwin argued that the Section 32 policy from whence his transfer was derived would not have been affected by the deficiency in the BAI Scheme.

21. TPAS provided Mr Goodwin with a copy of the definition of AVCs from the HMRC Practice Notes on the Approval of Occupational Pension Schemes (IR21). This states:

“Additional Voluntary Contributions are contributions by an employee other than basic or contractual contributions i.e. over and above contributions (if any) required as a condition of membership and include any such contribution paid under a Free Standing Additional Voluntary Contribution Scheme.”

22. In response to an enquiry from Mr Goodwin, HMRC wrote to him in October 2004 stating:

“The monies transferred into the BAI scheme would have been contractual contributions into the original scheme, and on moving to the new scheme would have retained their original identity. On the information held, they were not and never have been Additional Voluntary Contributions. That being the case, those contributions are not afforded the protection given to AVC’s.”

SUBMISSIONS

Mr Goodwin

23. Mr Goodwin submits:

23.1. The transfer value from his Section 32 policy was paid voluntarily, i.e. there was no obligation on him to transfer.

23.2. Now, because the Scheme is underfunded, L&G are seeking to retain for their own use part of the monies which were voluntarily paid to them on transfer. L&G have deliberately misunderstood his statement that they had taken the money. He acknowledges that the money was paid to the Scheme. Mr Goodwin has apologised for his use of the phrase “for their own use”. Nevertheless, the amount he paid into the Pooled Assets reduced the amount L&G had to pay under the agreement it reached with BESTrustees and the Liquidator.

23.3. The sponsoring employer went into ‘run-off’ in 1995 and L&G were notified of this but did not take any action with regard to the Scheme’s funding. The opportunity to obtain additional funding for the Scheme before the employer went into liquidation in 1998 was missed.

23.4. L&G failed to deal with ‘equalisation’ properly and considerable costs were incurred by the Independent Trustee and the Liquidator in dealing with this.

23.5. As a result of the failure to deal with equalisation properly, the Scheme was underfunded and L&G should have advised that the funding rate needed to be increased.

23.6. He was a member of the BAI Scheme from 1985 to date. He was a trustee only from 21 December 1995 to 18 March 1999. He was not a trustee when the assets of the company were distributed on wind-up.
23.7. He was not aware that his transfer value would be paid into the Pooled Assets of the Scheme. Had he been made aware, he would have been given the opportunity to consider whether he wanted to lose control of the additional assets.

23.8. The HMRC definition of an AVC ‘includes’ Free Standing AVCs. The use of the word ‘include’ indicates that it was envisaged that other contributions could also be considered as an AVC. If a transfer in is not such then it is difficult to see what other contributions the definition was meant to include.

23.9. Is it not the case that the contributions to the original scheme changed their identity when discretion was given to him, on leaving, as to how he might further invest the assets?

23.10. It would not be to the detriment of the other members to give priority to his transfer in because it should be L&G who pay and not the Scheme because it is negligence by L&G which has caused the underfunding.

23.11. L&G knew full well that it was dealing with lay trustees. It was L&G’s Actuary who recommended the funding rate. The Trustees invariably followed the Actuary’s recommendation. Even the Trustees’ Report to the members was prepared by L&G.

23.12. The failure to deal with equalisation properly was a failure by L&G. There was an agreement between the Trustees, BESTrustees PLc, L&G and the Liquidator but the Scheme incurred costs of £500,000.
23.13. L&G effectively managed the Scheme on behalf of the Company and then on behalf of the lay trustees. It gave advice on all aspects of the Scheme, not only to the Trustees but to individual employees.

23.14. If there is ambiguity in Clause 19a, it should be applied to the benefit of the member rather than to the benefit of the drafter.

Legal & General

24. L&G submit:

24.1. The Scheme was not 100% funded on winding-up and therefore the benefits fall to be secured in accordance with Section 73.

24.2. The application of the assets on winding-up is for the Trustees to decide and not L&G, which implements the Trustees’ instructions.

24.3. Section 73 affords preferential treatment to AVCs but not to transfers-in, unless the transfer-in includes AVCs, in which case, these receive the appropriate priority. There is no provision in the legislation to treat Mr Goodwin’s transfer-in as (or akin to) AVCs.

24.4. To give preference to Mr Goodwin’s transferred-in benefits would be to the detriment of the other members.

24.5. They consider the 1995 payment to be an “additional pensions grant” from the company and point out that it was the company which paid the money; not Mr Goodwin. They did not accept the payment as an AVC because it would have been paid into a different scheme (the BAI AVC Scheme) if they had and, in any event, it would have exceeded the allowable limit.
24.6. The Scheme funding was a matter for the Trustees. This was originally the Company but later individual trustees were appointed; of which, Mr Goodwin was one.

24.7. There was a problem with equalisation but this was subject to an agreement between the Trustees, L&G and the Liquidator.

24.8. L&G did not take any money from Mr Goodwin. The transfer value was paid to the Scheme.

24.9. L&G provided administration, actuarial and documentation services for the Scheme. It did not offer investment advice. L&G have explained that, at the time the policy was set up, it did not have specific service agreements in place.

CONCLUSIONS

25. The basis of Mr Goodwin’s argument is that he volunteered to transfer sums of money into the Scheme in 1992 and 1995 and that these funds should therefore be treated as Additional Voluntary Contributions. The impetus for Mr Goodwin’s argument is that AVCs are afforded higher priority under the provisions of Section 73 of The Pensions Act, i.e. under the statutory priority on winding up (see Appendix).
26. I do not agree with Mr Goodwin. The payments made into the Scheme in 1992 and 1995 were not AVCs. In the case of the 1992 payment, it was clearly a cash equivalent transfer value. Mr Goodwin was exercising rights he had acquired under Section 94 of the Pensions Schemes Act 1993; he was not making an AVC. The payment represented the cash value of the benefits Mr Goodwin had accrued under his previous scheme. Those benefits had accrued in consequence of his membership of that scheme, the payment of contractual contributions on his part and the payment of contributions on the part of the sponsoring employer. There is no basis for treating the cash equivalent of those benefits as an AVC.  The identity of the payment did not mutate into AVCs simply because Mr Goodwin opted to transfer them.
27. Mr Goodwin argues that he did not know that the transfer value would be paid into the Pooled Assets and, had he known, he could have made an informed decision as to whether he wished to “lose control” of the assets. Mr Goodwin applied to transfer previous benefits into the Scheme, for which he would be given additional service under the Scheme. That additional service provided benefits which were subject to the Rules of the Scheme.  He now seeks, with the benefit of hindsight, to argue that he would not have done so had he known that he would lose control of those benefits but that is precisely what he opted to do. He cannot successfully argue at this point in time that he thought he retained any “control” over the amount he transferred into the Scheme.
28. In the case of the 1995 payment, Mr Goodwin and L&G disagree as to the nature of the payment. The hand-written figures on the copy e-mail Mr Goodwin has submitted equate to eight months and one month respectively of his salary increase, i.e. the amount due as the back-dated pay award. The contemporary correspondence between Mr Goodwin and L&G suggests that the payment might have been a transfer value (L&G refer to it as such in their letter) or was to be treated as akin to an incoming transfer.  I note that Mr Goodwin refers to arranging for a cheque to be drawn, which suggests that it was not he who would be making the payment but some third party. That third party might have been either a former scheme, as in the case of a transfer value, or his then employer, as in a salary sacrifice. L&G’s system record indicates that it was Mr Goodwin’s then employer; supporting his assertion that it was a salary sacrifice. Either way, the payment was not an AVC paid by Mr Goodwin.
29. Mr Goodwin also seeks to argue that Clause 19(a) gives priority to benefits arising out of a transfer in (under Clause 11) ahead of other Scheme benefits for active and/or deferred members. Clause 19(a) refers to ‘any retirement benefits from Normal Retiring Date not included in the foregoing which shall have arisen from rights and benefits conferred under Clause 11 hereof’. L&G suggest that Clause 19(a) is referring to benefits arising out a transfer-in for those members who have reached NRD. The wording of Clause 19(a) is ambiguous but I am inclined to agree with L&G because of the inclusion of the phrase ‘from Normal Retiring Date’. Had Clause 19(a) been intended to include all Clause 11 benefits, i.e. including those acquired by members who had not yet reached NRD, it would have been unnecessary to include this phrase. To my mind, its inclusion is intended to specify that it is benefits akin to those already specified in the first priority but arising from a transfer in that are intended to be included here.
30. I agree with L&G, that this has become an academic argument, because the provisions of Section 73 override those of the Scheme. Therefore the argument as to who should have the benefit of any ambiguity in Clause 19(a) falls away.
31. Mr Goodwin suggested that L&G are seeking to retain ‘for their own use’ funds which have been transferred into the Scheme for his benefit. There is no evidence to suggest that L&G are seeking to do anything of the kind. The Scheme is winding up and there are insufficient assets to provide the members’ benefits in full. It is for this reason that Mr Goodwin’s benefits are being reduced.

32. Mr Goodwin then seeks to argue that L&G should have taken steps to obtain additional funding for the Scheme before the sponsoring Company went into liquidation. The responsibility for such action lies with the Trustees, rather than with L&G, as administrators of the Scheme. 
33. The issue of equalisation has no bearing on the status of the two payments under consideration nor did it form part of Mr Goodwin’s original application to me.  That issue has been settled between the Trustees of the Scheme and L&G. 
DAVID LAVERICK

Pensions Ombudsman

30 March 2007
APPENDIX

Trust Deed 23 May 1996
34. Clause 11 provides:

“IF any Member is entitled to benefits under any other retirement benefits arrangement … then the Trustees may in accordance with the provisions of the other arrangement or at the written request of such Member and subject to the consent of the Principal Employer and to any undertakings given to the Board of Inland Revenue for the purposes of this Clause:

(a) accept from the other arrangement any cash sum that the trustees thereof or other person or persons having the necessary powers thereunder may be authorised to pay them in substitution for the Member’s benefit thereunder or for a part thereof,

and/or

(b) accept from the other arrangement an assignment …

and/or

(c) accept a fresh annuity or assurance contract or policy or an amendment of an existing annuity or assurance contract or policy …

and upon such acceptance shall confer on the Member such rights and benefits under the Scheme as they estimate to be equal in value to the assets so received and shall notify the Member accordingly;

Provided always that:
(i) before accepting any payment … the Trustees shall satisfy themselves that such acceptance or conferment will not prejudice the approval of the Scheme …

(ii) such part, but only such part, of the assets so received as is derived from the contributions (if any) made by the Member under the other arrangement, as certified by the trustees thereof or other person or persons administering the other arrangement, shall be treated in the Scheme as Member’s contributions …”

Clause 19(a) provides:

“IF at any time the Scheme is to be determined … The Trustees … shall apply the Pooled Assets towards the provision of Ordinary Benefits in the following manner so far as the funds in the hands of the Trustees shall permit, viz:-

firstly,
in completing the application in accordance with the Rules … of any cash sums which have become payable on the death or retirement of any Member and in securing, so far as they have not already done so, the payment of the following benefits to those person entitled thereto under this Deed and Rules, namely, pensions already being paid, retirement benefits for Members who have reached Normal Retiring Date and who are not already in receipt of the same (such benefits to be payable immediately and to appropriately increased in amount in accordance with the Rules), benefits expectant or contingent upon the death of the persons entitled to any of the foregoing benefits (but excluding, unless ascertainable by reference to a pension benefit, any such death benefit in lump sum form) and (subject to proviso (ii)(1) to this sub-clause, if applicable) any Ordinary AVC Benefits (as defined below) not included in the foregoing and any retirement benefits from Normal Retiring Date not included in the foregoing which shall have arisen from rights and benefits conferred under Clause 11 hereof
and

secondly
 (i)
so far as they have not already done so … in securing to each Member who has not reached Normal Retiring Date and has not received any retirement benefit from the Scheme the payment of a retirement benefit at Normal Retiring Date … of such amount and subject to such terms and conditions as the Trustees shall determine to be just and equitable having regard to each such Member’s respective interest in the Scheme and to the preservation requirements of the 1993 Act …

…

Provided always that if there is a Contracting-out Rule in full force and effect in relation to the Scheme:-

(i) the Trustees’ liability to secure benefits in accordance with the foregoing provisions … shall to the extent that the required amounts of benefit will be provided … by virtue of the payment of state scheme premiums be deemed to have been discharged by the payment of the said state scheme premiums and in particular payment of a state scheme premium … shall be deemed to reduce the amount of the Residual Assets attributable to that Member …

and

(ii)
if the Contracting-out Rule came into full force and effect in relation to the Scheme a date 

For the purposes of this sub-clause –

…

“Ordinary AVC Benefits” means any benefits payable from the Scheme which are provided by any voluntary contributions made by the Members to the Scheme under the Rules …”

35. Clause 19(b) provides:

“On such determination as aforesaid the Trustees shall apply the Segregated Assets so far as the funds in their hands shall permit in securing in respect of each Member who has made or transferred to the Scheme any voluntary contributions which form part of the said assets the payment of such Special Benefits as may be provided by the value of such part of the Segregated Assets as the Trustees shall determine to be attributable to such voluntary contributions.”

36. ‘Scheme Assets’ are defined as:

“the assets from time to time held by the Trustees for the purposes of the Scheme and includes rights under any assurance or annuity contracts or policies …

“Segregated Assets” being construed as meaning any part of the said assets in respect of which the Trustees shall have exercised their power under Clause 7(c) of this Deed, and

“Pooled Assets” being construed as meaning the remaining part of the said assets.”

Clause 7(c) provides:

“The Trustees shall have the following power in relation to any Scheme Assets which represent the benefits specified below namely, the power, in so far as the nature of the investment or investments … shall permit, to hold the whole or a part … and to deal with the same separately … For the purposes of this sub-clause the relevant benefits are

(i) any benefits the amounts of which are directly determined … by the amount of any voluntary contributions paid by Members …

(ii) any other benefits to be provided in respect of a Member … in consideration of the transfer to the Scheme … of sums representing voluntary contributions …”

37. Rule 7(a) provides:

“Each participating Member shall, subject to paragraph (d) of this Rule [HMRC limits] and to a maximum of £50 per annum, contribute to the Scheme at the annual rate of 5 per cent. of his Pensionable Earnings.”

The Pensions Schemes Act 1993

38. Section 94 of the Pensions Schemes Act 1993 provides for members of occupational and personal pension schemes to acquire a right to the cash equivalent of the benefits which have accrued to them under the scheme. It provides:

“(1)
Subject to the following provisions of this Chapter -
(a)
a member of an occupational pension scheme acquires a right, when his pensionable service terminates, to the cash equivalent at the relevant date of any benefits which have accrued to or in respect of him under the applicable rules; and

(b)
a member of a personal pension scheme acquires a right to the cash equivalent at the relevant date of any benefits which have accrued to or in respect of him under the rules of the scheme.

    (2)
In this section …”
The Pensions Act 1995

39. Section 73 of The Pensions Act 1995 provides:

“(1)
This section applies, where a salary related occupational pension scheme to which section 56 [Minimum Funding Requirement] applies is being wound up, to determine the order in which the assets of the scheme are to be applied towards satisfying the liabilities in respect of pensions and other benefits (including increases in pensions).
(2)
The assets of the scheme must be applied first towards satisfying the amounts of the liabilities mentioned in subsection (3) and, if the assets are insufficient to satisfy those amounts in full, then –

(a)
the assets must be applied first towards satisfying the amounts of the liabilities mentioned in earlier paragraphs of subsection (3) before the amounts of the liabilities mentioned in later paragraphs, and
(b)
where the amounts of the liabilities mentioned in one of those paragraphs cannot be satisfied in full, those amounts must be satisfied in the same proportions.
(3)
The liabilities referred to in subsection (2) are –

(a)
any liability for pensions or other benefits which, in the opinion of the trustees, are derived from the payment by any member of the scheme of voluntary contributions,
(b)
where a person's entitlement to payment of pension or other benefit has arisen, liability for that pension or benefit and for any pension or other benefit which will be payable to dependants of that person on his death (but excluding increases to pensions),
(c)
any liability for –

(i)
pensions or other benefits which have accrued to or in respect of any members of the scheme (but excluding increases to pensions), or
(ii)
(in respect of members with less than two years pensionable service) the return of contributions,
(d)
any liability for increases to pensions referred to in paragraphs (b) and (c);

and, for the purposes of subsection (2), the amounts of the liabilities mentioned in paragraphs (b) to (d) are to be taken to be the amounts calculated and verified in the prescribed manner.
(4)
To the extent that any liabilities, as calculated in accordance with the rules of the scheme, have not been satisfied under subsection (2), any remaining assets of the scheme must then be applied towards satisfying those liabilities (as so calculated) in the order provided for in the rules of the scheme.
(5)
If the scheme confers power on any person other than the trustees or managers to apply the assets of the scheme in respect of pensions or other benefits (including increases in pensions), it cannot be exercised by that person but may be exercised instead by the trustees or managers.

(6)
If this section is not complied with –
(a)
section 3 applies to any trustee who has failed to take all such steps as are reasonable to secure compliance, and
(b)
section 10 applies to any trustee or manager who has failed to take all such steps.

(7)
Regulations may modify subsection (3).
(8)
This section does not apply to an occupational pension scheme falling within a prescribed class or description.
(9)
This section shall have effect with prescribed modifications in cases where part of a salary related occupational pension scheme to which section 56 applies is being wound up.”
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