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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S J Caldwell

	Scheme
	:
	Wessanen UK Pension Scheme

	Respondents
	:
	Trustee of the Wessanen UK Pension Scheme

Mercers Human Resource Consulting (as “Administrators”)


MATTERS FOR DETERMINATION
1. Mr Caldwell says that he is not in receipt of the full early retirement pension to which he is entitled under the Rules following his redundancy at age 60 on 30 June 2003. He says that special terms which he enjoyed under the HP Foods Pension Scheme were not carried forward to the BolsWessanen UK Pension Scheme. He also argues that redundancy implies Employer/Company consent to retirement and that on that basis, more favourable early retirement reduction factors should have been applied to the pension accrued from 1 November 1990 under the BolsWessanen UK Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT SCHEME DOCUMENTATION

3. From the HP Foods Ltd Pension Scheme booklet (undated):

Can I start to draw my pension before my normal retirement date?

You can take your pension early in the following circumstances:

Redundancy – if you have completed 10 years or more actual pensionable service and are at least 50 years old.

If I am allowed to retire early how will my pension be calculated?

Your pension will be calculated in the same way as for normal retirement except that:

1. The pension payable to you until State pension age is based on the whole of your pensionable pay not on your qualifying pay.

Your normal pension based on qualifying pay becomes payable from your State pension age.

So, with effect from your State pension age, your pension from the Scheme will reduce but you will at the same time start to receive your Basic State Pension and you can normally expect your total from both pensions to increase.

4. From the Harrisons & Crosfield Group Pension Scheme Announcement letter dated 24 September 1990 for employees transferring from the HP Foods Pension Scheme

This letter is about the pension benefits you will be offered under the Harrisons & Crosfield Group Pension Scheme…

Transitional Period

Following the acquisition of W Symington & Co by Telford Foods Limited, part of the Harrisons & Crosfield Group, it was agreed with HP Foods and the Revenue that you would remain a member of their scheme for a limited period.

You are now being offered membership of the H&C Scheme with effect from 1st November 1990. This means that your membership of the HP Scheme ceases on 31st October 1990.

Benefits for service from 1st November 1990

H&C has decided to provide benefits similar to those which you currently enjoy in the HP Scheme…

Transferring your HP Scheme Benefits

If you join the H&C Scheme from 1st November 1990 the benefits you have accrued to 31st October 1990 will be fully protected within the H&C Scheme, provided that you agree to transfer them from the HP Scheme. Full protection means that your benefits will continue to be related to your Pensionable Earnings at the time you retire or leave pensionable service.

An Appendix to the Announcement letter stated:

Early Retirement

(c)  Redundancy - if you have completed at least 10 years actual pensionable service and are at least age 50, you may draw your accrued pension which will not be reduced for early payment.
5. From the Harrison & Crosfield plc Announcement letter to Members of the Symington Section of the Harrisons & Crosfield Group Pension Scheme dated 3 February 1992

You are being invited to transfer your membership from the Symington Section of the Group Scheme to Schedule II. The change will take effect on 1st March 1992, but will be backdated to 1st November 1990, the date you joined the Group Scheme.

An Appendix to the Announcement letter comparing the Symington Section and Schedule II benefits noted under ‘Schedule II’:


Early Retirement

If you retire early with the consent of the Company, the reduction for early payment will be calculated as though your normal retirement age were 62.

There are no special terms on redundancy, however, the benefits available under the Symington Section are guaranteed by the Company.

6. The Rules of the BolsWessanen UK Pension Scheme dated 23rd December 1994

Rule H1.2 provides:

The Standard Pension payable to and in respect of an Ex-Symingtons Member in relation to Pensionable Service before 1 November 1990 and following dismissal by reason of redundancy shall be modified so that it is as set out in Schedule 3.

Schedule 3 (originally issued as a Supplementary announcement to ex-Symington Members in November 1994) provides:

Our records show that as an ex-Symingtons employee, you currently have special benefits under the Harrisons & Crosfield Group Pension Scheme in respect of service prior to 1 November 1990. The purpose of this Supplementary Announcement is to set out the terms which will apply to you under the Bolswessanen UK Pension Scheme.

Your Special Terms “Symingtons Terms”

Your benefits for future service with Telford Foods will be based on the standard terms set out in the Members’ Booklet.

If you elect to transfer your benefits from the Harrisons & Crosfield scheme your pensionable service under that scheme since 1 November 1990 will count in full as Pensionable Service (as described in the Members’ Booklet) on the standard terms of the BolsWessanen scheme. You will also receive benefits in respect of service prior to 1 November 1990 based on the Symingtons benefit formula – ‘Symingtons Terms’.

The amount of your Symington Terms benefit for service prior to 1 November 1990 will be based on the following formula

Symingtons Pensionable Earnings x 1/47 x Service up to 1st November 1990

Less

Your Symington GMP (retained by the Harrisons & Crosfield Scheme)

Should you retire early, your Symingtons Terms benefits will be subject to an actuarial reduction for early payment in the same manner as applies to the scheme’s standard benefits. However, provided you retire with the company’s consent, your Symingtons Terms benefits will be calculated as if your normal retirement age was 60 rather than 65.

Members who elect to transfer and are subject to Symingtons Terms will continue to be covered by the special redundancy provisions carried forward from the HP Foods Pension Scheme. These rules guarantee you an early retirement pension should you retire over age 50 as a result of redundancy, at least as good as that which you would have received under the terms of the HP Foods Pension Scheme.

MATERIAL FACTS

7. Mr Caldwell was born on 5 May 1943. He commenced employment with W Symington & Co, a trading division of HP Foods Limited, on 11th June 1984 and became a member of the HP Foods Ltd Pension Scheme. In May 1990, Symingtons was sold to Telford Foods Ltd, a division of Harrisons & Crosfield. Mr Caldwell transferred his HP Foods Ltd pension benefits to the Harrisons & Crosfield Pension Scheme with effect from 1st November 1990.

8. In 1992, Harrisons & Crosfield announced that the Symingtons section of the scheme was to be terminated, and affected members would be transferred to the 'Schedule II' section with benefit terms to be backdated to 1st November 1990, with Symingtons/HP Foods terms to be applied to past service.  In August 1994, Harrisons & Crosfield sold Telford Foods to a Dutch firm called BolsWessanen. Mr Caldwell transferred his Harrisons & Crosfield Pension Scheme benefits to the BolsWessanen UK Scheme with effect from 1st January 1995.

9. In July 2002, Telford Foods was sold by BolsWessanen to Brand Partnership. Mr Caldwell remained a member of the BolsWessanen Pension Scheme until his position was made compulsorily redundant in June 2003, following the relocation of the business from Telford.

10. Brand Partnership wrote to Mr Caldwell on 30 June 2003:

“Regrettably, we have to notify you that your position has been selected for redundancy and we are informing you that your employment will terminate with immediate effect…

I am sorry that the commercial environment has meant that redundancies are necessary…”

11. Shortly before his retirement, Mr Caldwell queried the pension figures that he had been given by Mercers, the scheme administrators, citing a number of errors that he thought had been made. Mercers responded on 1 July 2003, explaining how they had calculated the figures before going on to say:

"4)
Redundancy does not automatically imply Company consent and therefore your benefits will be reduced from Normal Retirement Date i.e. your 65th birthday unless we are instructed otherwise by the Company and Trustee.”

12. In his response dated 4 July 2003, Mr Caldwell gave a detailed breakdown of his understanding of how his benefit should have been calculated. He then wrote:

“Within your item 4, I'm not sure what point you are trying to make. However, I still contend that for a company to make a person redundant, when that person qualifies for early retirement, and, at the same time, to claim that it has not given its consent to the early retirement…that is clearly an oxymoron (a contradiction in terms) which is quite unsupportable. Please note that in the copy extract of the HP Foods Scheme booklet, of the three reasons given for early retirement (namely ill health, redundancy, and election) only redundancy has no mention of company consent.

You make no mention of the special redundancy provisions, carried forward from the HP Foods Pension Scheme, that guarantees me an early retirement pension should I retire over the age of 50, as a result of redundancy, at least as great as that which I would have received under the terms of the HP Foods Pension Scheme (see copy of 'Supplementary Announcement to ex-Symington Members' enclosed). Please note this is a guaranteed pension i.e. not, in any aspect, subject to company consent…

This pension will, I believe, over-ride and supersede any calculation made under the Wessanen scheme.”

13. Mercers sent Mr Caldwell a further quotation of benefits on 18 November 2003. In their covering letter they said that his benefits had been calculated in line with information provided by Mr Caldwell and the previous administrators of the scheme. They confirmed that they had not applied an actuarial reduction to the benefit accrued in respect of his Symingtons service.

14. Mr Caldwell was still dissatisfied with the way in which his benefits were being calculated and invoked the Internal Disputes Resolution Procedure (IDRP) on 19 February 2004:

“The Background to my case

I was one of a rare breed - in fact the only one at the closure of Telford Foods Limited - an ex-Symingtons employee. This meant that special pension provisions, in respect of myself, were carried forward from the HP Foods Pension Scheme into the Wessanen UK Scheme when the latter was established to take effect from Jan 1995. To make these special provisions clear, a 'Supplementary Announcement to Ex-Symington Members' document was distributed at the time…a copy of which is attached. The highlighted final paragraph of this document is the key over-riding issue…and the one that I am seeking to be implemented.

[Members who elect to transfer and are subject to Symington's Terms will continue to be covered by the special redundancy provisions carried forward from the HP Foods Pension Scheme. These rules guarantee you an early retirement pension should you retire over age 50 as a result of redundancy, at least as great as that which you would have received under the terms of the HP Foods Pension Scheme.]

My early retirement date was 30 Jun 2003, by reason of redundancy, in the wake of the sale of Telford Foods Limited (more correctly Telford 2 Limited). Mercer - eventually, after much chasing - issued me with a Pension Benefits Statement dated 19 Nov 2003. I then had to ask for detail of how the pension was calculated and why no mention of the key over-riding issue had been made. Detail of the benefits calculation was eventually provided on 24 Dec 2003…but on the key over-riding issue: no specific response other than this statement, quote:

"…the Company have confirmed their agreement to the approach adopted by the Trustee. We do not therefore propose carrying out any further   investigations into the benefits available to you."

I have since ascertained, from Haydn Humphreys a trustee at that time, that the key over-riding issue was not, as far as he was aware, given a full and proper presentation before the full body of trustees.

1) The key and over-riding issue. I claim that the special provision, in the event of redundancy, carried forward for ex-Symingtons employees only (see last paragraph highlighted on copy document attached) has been ignored by Mercer. This provision is quite clear: I am guaranteed an early retirement pension at least as great as that which I would have received under the terms of the HP Foods Pension Scheme…which would calculate as follows:…

2) Secondary to this over-riding issue is the ERF (early retirement factor) applied in the Mercer calculation. A factor of .715 has been applied, which I deduce (that piece of information was withheld) is based on '5 years early' i.e. the normal retirement age of 65. Since I am in an early retirement situation, effectively with company consent, I contend that the factor should be based on '2 years early' i.e. calculated in relation to age 62.

For a company to make a person redundant, when that person qualifies for early retirement, and, at the same time, to claim that it has not given its consent to the early retirement…that is clearly an oxymoron (a contra-diction in terms) which is quite unsupportable.
PS  I have accepted, for interim payment without prejudice, the pension as calculated by Mercer.”
15. The Trustees of the BolsWessanen UK Pension Scheme issued their IDRP stage 1 Decision on 14th July 2004:

"…In your letter, you outline two points of disagreement; firstly that the terms of the Symington's section of the Scheme should have applied to all of your pensionable service and secondly that the Early Retirement Factor applied is equivalent to a five year period, whereas you believe that it should apply only to the age of 62. I will address these points in turn.

1)  Amount of Symington's Service

Having studied the documents relating to your pension scheme membership, I am satisfied that there have been three clear parts to your pensionable service:

a)
11th June 1984 to 31st October 1990


'Symington's service'

b)
1st November 1990 to 31st December 2002


Wessanen UK Pension Scheme service 1/60th rules

c)
1st January 2003 to 30th June 2003


Wessanen UK Pension Scheme Career Averaging Rules

In determining how your benefits should have been calculated my opinion is that they should correspond to the three elements described above. Your claim appears to be that the enhanced benefits due to ex-Symington's members should apply to the whole of your pensionable service; however, I do not believe that this is a correct interpretation of the rules.

In the document that you have supplied to me, the Supplementary Announcement to Ex-Symington's Members dated November 1994, it is made clear that in electing to transfer your benefits to the BolsWessanen Scheme, the benefits you accrued after 1st November 1990 would be on the standard terms of the BolsWessanen Scheme. The document makes clear that you did additionally have Symington's benefits on special terms prior to this date.

That there was clarity of separation of your pre and post 1st November 1990 pensionable service, is further evidenced in a letter to you dated 10th November 2002 from the Deputy Pensions Manager, Harrison and Crosfield plc. In this letter the benefit that you transferred from HP Foods are clearly identified as separate and different to those benefits that accrued after this date.

I believe that a correct application of the Symington's terms needed to credit you with an accrual rate of 1/47th for 6 years and 143 days of service under this section of the Scheme. The special terms applying on redundancy require that Pensionable Pay be used instead of Qualifying Pay (i.e. without the LEL deduction) until State Pension Age and no early retirement factor should be applied to these benefits. As far as I am aware, your benefits have been calculated following these rules.

The remaining elements of your pensionable service should have been based on 1/60th of your final pensionable earnings at that date. From 1st January 2003 until your termination date, following changes to the scheme from a final salary to a career averaging basis, your benefits should have been calculated in accordance with the new rules, being 1/60th per year based on your pensionable earnings, firstly as at 5th April then again as at your termination date. Since you have retired early, an early retirement factor is applicable. Again, my view is that these rules have been correctly applied.

In conclusion on this point, I believe that your claim that the guarantees in respect of early retirement conferred on you by the HP foods scheme should cover the whole of your pensionable service is incorrect. I believe that Mercer have calculated your benefits correctly.

2)  Early Retirement Factor

In your letter, you challenge the application of an Early Retirement Factor of 0.715. You are correct that this factor has been applied on the basis that your retirement was five years early.

Having given careful consideration to the question, I do not agree that there is an unambiguous link between redundancy and consent to early retirement. It follows therefore that I cannot agree that without the specific consent of the Company, agreement to provide early retirement benefits can be implied. Mercers have applied the ERF from 65 because there has been no agreement by the Company to provide you with early retirement benefits.

Having read and investigated your complaint, I do not believe that there are grounds to support your two claims. I am satisfied that your benefits have been correctly calculated according to the Scheme rules and that those special benefits associated with your ex-Symington's service have been taken into account of and applied.”

16. Dissatisfied with the decision at Stage 1, Mr Caldwell invoked Stage 2 on 28 July 2004:

“This is the key and over-riding issue. I claim that the special provisions, in the event of redundancy, contained in the final paragraph of the document Supplementary Announcement to Ex-Symington Members have not been fully applied by Mercer. This provision is quite clear: I am guaranteed an early retirement pension at least as great as that which I would have received under the terms of the HP Foods Pension Scheme…

At stage one of the dispute, Bart Hulsman rejected this claim on the grounds that the guarantee is limited to the period of Symington’s service only i.e. until 1 November 1990.

My response is:

Everything that Bart Hulsman quotes in support of his judgement is indeed in line with what the document Supplementary Announcement to Ex-Symington Members has to say prior to its final paragraph. Everything leading up to that final paragraph points – quite correctly – to a situation where Symington’s terms are applied to the period of Symington’s service only. If the document ended there, I would quite happily have accepted Bart Hulsman’s ruling…indeed I would not have gone into dispute in the first place.

However, that is not the case. A final paragraph has been added…and that exists for good reason. What the final paragraph does add and make clear is that:

Special provisions continue to exist only in the event of redundancy.

These are carried forward from the HP Foods Pension Scheme.

These guarantee an early retirement pension at least as great as that which would have been received under the terms of the HP Foods Pension Scheme.

The wording of the final sentence within this final paragraph is crucial, very transparent, and unambiguous…quote:

“These rules guarantee you an early retirement pension should you retire over age 50 as a result of redundancy, at least as great as that which you would have received under the terms of the HP Foods Pension Scheme” (my underlining)

No mention is made here of any restriction to the Symington’s period of service. If such a restriction were to apply the words:… “at least as great as that which you would have received under the terms of the HP Foods Pension Scheme” would just not be appropriate or suitable for such an interpretation. Certainly not so in a document where the whole ethos already is that Symington’s terms (equals HP Foods Pension Scheme terms) apply to the Symington’s period of service. Quite clearly the wording is intended to ensure that, in the event of redundancy, the Wessanen terms for the Wessanen period of service can be better, but not fall short of the HP Foods Scheme terms. That is the guarantee. This is what I am asking to be actioned.

Secondary to this over-riding issue is the ERF (early retirement factor) applied in the Mercer calculation. A factor of 0.715 has been applied, which I understand is based on ‘5 years early’ i.e. calculated in relation to the  normal retirement age of 65. Since I am in an early retirement situation, effectively with company consent, I contend that the factor should be based on ‘2 years early’ i.e. calculated in relation to age 62.

For a company to make a person redundant, when that person qualifies for  early retirement, and, at the same time, to claim that it has not given its consent to the early retirement…that is clearly an oxymoron (a contra-diction in terms) which is quite unsupportable.

At stage one of the dispute, Bart Hulsman rejected the claim on the grounds, quote: ‘there has been no agreement by the company to provide you with early retirement benefits’.

My response is:

I am in receipt of early retirement benefits – albeit a disputed amount – so exactly which company has not agreed to what has already happened? I am not aware of any disagreement being expressed. The issue of the company not being in agreement has not been raised before. How can I be expected just to accept such a ‘secretive’ ruling? That would be absurd!”

17. The stage two decision letter was issued by the Trustees on 3rd November 2004:

“Having given lengthy consideration to the two heads of your claim, including a careful examination of the scheme documentation made available to the Trustee to date and following the advice received from our legal representatives, the Trustee has concluded that the benefits currently in payment to you have been calculated correctly.

In particular, in the light of the legal analysis as to the construction of the relevant documents, the Trustee rejects your claim to be entitled to retirement benefits calculated on an accrual rate of 1/47th for all your pensionable service from 11 June 1984 to 30 June 2003. You have said that you retired with company consent which you say should mean that the early retirement factor applicable to the calculation of your relevant retirement benefits should be by reference to a normal retirement age of 62. Again, in the light of the legal analysis as to the construction of the relevant documents and applicable case law, the Trustee rejects this claim.”

SUBMISSIONS

18. The Trustees submit that:

18.1.  an Announcement letter dated 24 September 1990 sets out the provisions in respect of service accrued in the HP Pension Scheme. 

“If you join the H&C Scheme from 1st November 1990 the benefits you have accrued to 31st October 1990 will be fully protected within the H&C Scheme, provided that you agree to transfer them from the HP Scheme. Full protection means that your benefits will continue to be related to your Pensionable Earnings at the time you retire or leave pensionable service.”

18.2. this clearly indicates that pre 1 November 1990 benefits will continue to be calculated by reference to the benefit design of the HP Scheme whilst post 31 October 1990 benefits are calculated on the standard H&C scale;
18.3. the Symington Section of the H&C Scheme was effectively terminated with effect from 1 March 1992, although its application was backdated to 1 November 1990. The Announcement letter dated 3rd February 1992 setting out the changes said that accrual from 1 November 1990 would be on the standard H&C scale; no special redundancy terms were provided by Schedule II, however the benefits available under the Symingtons Section are guaranteed by the Company;
18.4. a further announcement letter dated 5 February 1992 said:

“It is therefore promised that if you were to be made redundant (when aged over 50 and with at least 10 years pensionable service) your benefits are guaranteed to be at least as good as those promised under the HP Foods Pension Scheme.”

18.5.
the trustees’ view is that this promise is intended only to relate to pensionable service prior to 1 November 1990, and if the intention was that the pension for all service on redundancy was to be calculated on the basis of 1/47th of pensionable salary, it would have been spelled out;
18.6. 
as far as the further transfer to the Wessanen Scheme in 1994 is concerned, the Supplementary Announcement dated November 1994 acknowledges that members with ex-Symingtons service such as Mr Caldwell had special benefits in the H&C Scheme in respect of service prior to 1 November 1990. They say that it states that benefits in respect of service prior to 1 November 
1990 (and referred to in the Announcement as ‘Symingtons Terms’) will be based on the old Symingtons benefit formula. The Trustees interpret the reference to Symingtons benefit formula as being to the benefit formula (accrual rate of 1/47th of pensionable service) under the HP Scheme and not extending to any enhanced early retirement benefits;
18.7.
Rule H1.2 of the 1994 rules states:

“The Standard Pension payable to and in respect of an Ex-Symington Member in relation to Pensionable Service before 1 November 1990 and following dismissal by reason of redundancy…shall be modified so that it is as set out in [the 1994 Supplementary Announcement].”

They say that this makes clear that standard benefits under the BolsWessanen scheme were only to be adjusted for “Symingtons Terms” members for pre 1 November 1990 service only.

19. The Complainant submits that:

19.1. the Trustees offer a wrong and misleading interpretation of the Supplementary Announcement of November 1994 to say that ‘the Scheme did not provide any special terms on early retirement due to redundancy other than by reference expressly to pre 1 November 1990 pensionable service.’ He says that the announcement unequivocally brings forward the special HP Foods Scheme redundancy provisions with no mention of a limitation in application to pre 1 November 1990 service;
19.2. the Supplementary Announcement dated November 1994 carries forward the concept of the Symingtons benefit formula (which equals HP Foods Scheme terms) for pre 1 November 1990 service and also what he terms the over riding special redundancy provisions in the final paragraph;
19.3. a table issued with the 3 February 1992 Announcement makes the statement that ‘the benefits available under the Symington Section are guaranteed by the Company’ but that this is under the auspices of Section II. This suggests that Symington Section redundancy terms (equals HP Foods redundancy terms) would be applicable to post 1 November 1990 service. The latter is further clarified by Mr G Frost (Managing Director) in his letter dated 5 February 1992. This explains that the Symington Section of the H&C Scheme which was set up to provide benefits similar to those of the HP Foods Pension scheme was being terminated. It also said that he was being invited to join the Schedule II section of the Scheme which was now the principal scale of benefits under the H&C scheme. The change was being backdated to 1st November 1990. The letter then says:

“One area which is not covered by the Group Scheme however is the special provisions on redundancy for those aged over 50 and with at least 10 years pensionable service. It is therefore promised that, if you were to be made redundant under these circumstances, your benefits are guaranteed to be at least as good as those promised under the HP Foods Pension Scheme.”

19.4. the paragraph outlining the special provision on redundancy imposes no restriction on the protection to pre November 1990 service only;
19.5. he does not agree that Rule H1.2 of the 1994 Rules makes it clear that the 1994 Supplementary Announcement was intended to be limited in its application to pre 1 November 1990 service. His interpretation of that Rule is that the Standard Pension payable for an ex-Symingtons member following redundancy shall be modified so that it is at least as great as that which would have been received under the terms of the HP Foods Scheme;
19.6. he believes that, even when all other HP Foods terms became restricted to pre 1 November 1990 service (the switches to Schedule II of the H&C scheme and again when joining the new BolsWessanen Scheme), those on redundancy were still preserved, intact, without any such limitation, via a quite specific and clear declaration.

20. The Respondents further submit that:

20.1. the 1994 Supplementary Announcement and the provisions of the 1994 Rules provide very clear evidence that it was never the intention to carry forward the redundancy terms from the HP Scheme for pensionable service accrued after 1 November 1990;
20.2. the 1994 Supplementary Announcement applies only to ex-Symington Members who are defined as someone with ‘special benefits under the Harrisons & Crosfield Group Pension Scheme in respect of service prior to 1 November 1990’;
20.3. the 1994 Supplementary Announcement also confirms that, where an ex-Symington member elects to transfer benefits from the H&C Scheme to the Bolswessanen Scheme, benefits in respect of pre 1 November 1990 service will be based on the old Symingtons benefit formula;
20.4. the final paragraph of the 1994 Supplementary Announcement states that ex-Symington members who transfer benefits from the H&C Scheme will also be covered by the special redundancy provisions carried forward from the HP Scheme. It states that, ‘these rules guarantee you an early retirement pension should you retire over age 50 as a result of redundancy, at least as great as that which you would have received under the terms of the HP Foods Pension Scheme’. Whilst this statement is ambiguous, in so far as it does not explain what is meant by ‘at least as great as’, the 1994 Rules show that the special redundancy provisions do not apply to pensionable service after 1 November 1990;
20.5. it is important to note that the 1994 Rules were drafted contemporaneously with the Supplementary Announcement and should therefore be considered a reliable aid to interpretation. Rule H.1.2 states:

“The Standard Pension payable to and in respect of an Ex-Symington Member in relation to Pensionable Service before 1 November 1990 and following dismissal by reason of redundancy(…) shall be modified so that it is as set out in Schedule 3.”

Schedule 3 includes a copy of the 1994 Supplementary Announcement. The announcement does not state how the pension is to be adjusted, but the 1994 Rules are clear that any adjustment is to be limited to that part of the pension attributable to pensionable service before 1 November 1990.  It is established case law ( ‘Steria v Hutchinson [2006]’ ) that the Rules of pension schemes take precedence over member communications;
20.6
it is clear to us that the intention of the Company in 1990 was to protect benefits in the HP Scheme by maintaining the salary link to future earnings and by preserving the redundancy terms under the HP Scheme, so that pension attributable to pensionable service under that scheme shall not be reduced for early payment in circumstances of redundancy. It is this twofold protection which has been preserved at each stage of the transfer of benefits from one scheme to the next. It is certainly not clear that, in circumstances of redundancy, the Company intended that an accrual rate of 1/47th should be applied to an ex-Symington member’s entire period of pensionable service, nor that the resulting pension should not be reduced for early payment;
20.7 the 1994 Supplementary Announcement and the 1994 Rules make it clear that the redundancy terms do not apply to pensionable service after 1 November 1990.

RELEVANT CASE LAW

21. The question of whether redundancy can be said to be “with the consent of” an employer has been the subject of several recent Court decisions.  In Minter v Julius Baer Investment Management [2004] 84 PBLR., Rimer J discussed the issue of whether, when he left service, the claimant in that case had ‘retired’ with  his employer’s consent.  Rimer J said, at paragraph 90:

“The essence of the concept of a "retirement by an employee with the consent of the employer" is that the employee's service agreement is brought to a premature determination upon a request of the employee to which the employer agrees. It therefore connotes a consensual, bilateral, termination of the contract, but with the initiative for such termination coming from the employee…….”
And  at paragraph 91

“…when it is the employer who brings the service agreement to a premature end, the scope for the employee to claim that he ‘retired’ – let alone that he did so with the consent of the employer will be limited. In the ordinary course there will be little or no scope for such a claim in the case in which the employer serves a notice terminating the contract in accordance with its terms; or of course where the employer determines it summarily for misconduct. In either case it would ordinarily be a misuse of language to describe the employee as ‘retiring’ from his employment; but even if it would not, it would not be a retirement with the consent of the employer since a person cannot consent to his own act…”

22. In Agco Ltd v Massey Ferguson Works Pension Trust Ltd and Others [2003] PLR 241, the Courts considered whether members who had been made either voluntarily or compulsorily redundant could be said to have retired “at the request of” the employer.  There is nothing specific in the BolsWessanen Scheme Rules to cast any light on whether a member who is made compulsorily redundant is said to retire “with the consent of” the employer.     

CONCLUSIONS

23. Mr Caldwell’s complaint comes under two heads:

i) That the special redundancy terms applicable under the HP Foods Pension Scheme apply in respect of all pensionable service since 1 November 1990.

ii) That, should his complaint at i) above fail, redundancy equates to leaving with Company/Employer consent and more favourable early retirement reduction factors should be applied to his pension in respect of post 31 October 1990 service.

24. To deal with the second part of the complaint first, there is, under the Scheme, no automatic entitlement to enhanced early retirement benefits on redundancy. Such enhancement comes at a cost to the Scheme, and ultimately to the Employer. Enhancements can therefore only be paid with explicit Employer consent in the way that any other item of expenditure would need to be formally approved. 

25. Mr Caldwell has not provided any evidence to the effect that the Employer consented to the payment of enhanced benefits in his case, but instead relies on his view that consent to early retirement, which would lead to more favourable early retirement reduction factors being applied, is implied by the fact of his redundancy.   However, the recent case law, of which two decisions are referred to above, does not suggest that this is correct.  Mr Caldwell was made compulsorily redundant. Unless the scheme rules provide otherwise, a compulsory redundancy  is a retirement without employer consent, and I do not find therefore that the mere fact of his redundancy means Mr Caldwell had received that consent. Mr Caldwell’s employer was not under any obligation to explain to him the implications of retiring with or without consent. It is unlikely that his former employer would retrospectively change its view on the issue of consent, particularly when the cost implication is considered.   

26. The other part of Mr Caldwell’s complaint relates to whether or not special redundancy terms available under the HP Foods Pension Scheme were carried forward to the Harrison & Crosfield Pension Scheme and thence to the BolsWessanen Scheme, and so became applicable to service under those two schemes, or whether the benefit, whilst payable by the BolsWessanen scheme, only related to service accrued under the HP Foods scheme.

27. I have summarised Mr Caldwell’s entitlement to enhanced benefits on redundancy, as it varied over the period of his employment:

27.1. under the HP Foods Pension Scheme an unreduced pension was payable on redundancy after the age of 50 with 10 years service;
27.2. in 1990 Mr Caldwell transferred to the Harrison & Crosfield Group Pension Scheme which offered a similar benefit for members of the HP Foods Pension Scheme who transferred to the Symingtons Section so that, in respect of both pre and post 1990 service, Mr Caldwell was entitled to retire at 50 (provided he had ten years’ service) with no reduction in benefits;
27.3. the Symingtons Section was terminated in about February 1992. New ‘Schedule II’ benefits were to be backdated to 1 November 1990. Members were told that the Harrison & Crosfield Group Pension Scheme did not have special provisions for redundancy, but, should they be made redundant, their benefits were guaranteed to be at least as good as those promised under the HP Foods Pension Scheme;
27.4. in 1995 Mr Caldwell transferred to the BolsWessanen Scheme.  His special Harrison & Crosfield benefits arising from his Symingtons employment were dealt with in Schedule 3 of the BolsWessanen Scheme Rules which, in respect of early retirements and redundancy, provided that:

· On early retirement, ‘Symington terms’ benefits would be actuarially reduced (unless company consent had been given to the early retirement);
· However, the special redundancy provisions in the HP Foods Scheme would be carried forward, guaranteeing an early retirement pension on redundancy over age 50 at least as good as that which he would have received under the terms of the HP Foods Scheme.

28. When read in isolation, the BolsWessanen announcement letter may give the impression that the special redundancy terms available under the HP Foods scheme applied to all service with Symingtons, Harrison & Crosfield and BolsWessanen, there being no temporal limitation. However, whilst I can well understand how Mr Caldwell interprets the announcement as he does, for Mr Caldwell’s argument to succeed it would have to be shown that the totality of the special redundancy terms had been preserved through each change. It is noteworthy that the 3 February 1992 announcement specifically confirmed that “there are no special terms on redundancy”. As the “special terms”, apart from those already preserved, ceased at that date, it must be the case that the HP Foods terms, including the special terms on redundancy, ceased to apply for service after 31 October 1990. The aim of the guarantee was not to enhance the benefit on redundancy for service with Harrison & Crosfield and BolsWessanen, but to protect the members’ position at the point of the original transfer from the HP Foods scheme.

29. Perhaps most compelling of all is Rule H1.2 of the 1994 Rules. That explicitly links any modifications to a pension on redundancy to “Pensionable Service before 1 November 1990” and is tied into the 1994 Supplementary Allowance, which to my mind puts the meaning of that Announcement, and the overall position, beyond any reasonable doubt.
30. I do not therefore agree with Mr Caldwell’s interpretation of the documentation and I am unable to uphold his complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

26 July 2007
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