Q00332


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs H Pearce

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION
1. Mrs Pearce complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  She  also alleges that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Pearce was born on 24 March 1950. She is a member of the Teachers’ Pension Scheme which has a Normal Retirement Age of 60.

5. Having joined the teaching profession late in 1978, Mrs Pearce would not be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of the Teachers’ Pension Scheme. She therefore sought a way to make additional pension provision in retirement.

6. In September 1991, after attending a group AVC presentation, Mrs Pearce met with a Prudential sales representative, Mr S Socratous, at her home and agreed to pay AVCs to Prudential at £173 per month which was 9% of her salary at that time.

7. Prudential have not been able to produce a copy of the AVC application form which, Mrs Pearce says, was completed by the representative on the basis of brief questioning and then signed by her. 

8. Mrs Pearce says that the PAY option was not mentioned either during the group AVC presentation or the home visit by Mr Socratous.  

9. In May 1994, another Prudential representative, Mr B Olympios, arranged a home visit with Mrs Pearce to discuss the possibility of her increasing her AVC payments following progressive increases to her salary. She says that Mr Olympios completed the AVC amendment form which she signed on 5 May 1994 to increase her AVCs from a fixed £173 to 9% of salary per month. This form included a Section 2, “Pension Scheme Details.” which asked: 

“Please indicate any other contributions or benefits by ticking the appropriate box(es)

Mrs Pearce says that the representative deleted the question “Past Added Years?” in this section. Only her current annual salary was provided in this section.

10. The form also included a declaration that:

Under Section 7, “Declaration”

“I understand that the AVC arrangements are governed by the provisions of the Teachers’ Superannuation Scheme. I also accept the provisions in section 11.

Under Section 11, “Important Notice”,  

“Applicants should understand and accept that:

(b) because individual circumstances vary, they should, before amending the level of their Additional Voluntary Contributions, consider their position carefully, seeking independent financial advice, where appropriate.” 

(c) that because the Facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the institutions with whom investments are made, and on interest rates at retirement; and…….
 ……cannot guarantee that any particular level of benefit will be available at retirement. 

11. A “Personal Financial Review” (fact find) form was completed by Mr Olympios as a record of their meeting. The form recorded the financial and employment situation of Mrs Pearce and was countersigned by her. It was noted that Mrs Pearce’s attitude to risk was “low/medium”.  The “Summary of Your Personal Financial Review” form completed by the representative during the meeting states that:

“Discussed client’s pension arrangements. Mrs Pearce believed she had been paying 9% of gross annual salary into TAVC. After calculating from payslip this was not the case. Mrs Pearce wants to pay maximum into the TAVC to increase benefits at retirement. ”

12. She says that Mr Olympios did not discuss PAY with her and that it was only after receiving an e-mail from the Head of Employment Relations for the Association of College Managers in May 2004 that she realised PAY would have been the appropriate option for her.

PRUDENTIAL’S POSITION 

13. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Pearce  about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

14. They feel that it is inconceivable that a member could pass over the questions in Section 2 of the application form without a discussion of the alternative PAY option, a contention which Mrs Pearce rejects because she says that, in her case, there was no such discussion.

15. Prudential states that the way that alternative options to AVCs have been brought to the members’ attention has changed over time. Inclusion of the information about PAY in their member AVC booklet and a declaration confirming that PAY had been brought to the applicant’s attention on their application form were introduced in January 1995 and January 1996 respectively.   

16. Prudential argues that cases arranged before the documentation changes should not be treated differently to those arranged afterwards because they feel that inclusion of the PAY references did not change their existing processes and procedures already in place to alert clients to the other options.   

17. Prudential have been able to contact Mr S Socratous for his recollections of the meetings with Mrs Pearce. In a statement dated 8 October 2005, he says that in their initial meeting, he would have provided Mrs Pearce with the appropriate literature including AVC illustrations and leaflets. He also says that he would have explained fully to her the nature of the AVC product and discussed PAY for comparison purposes. He states that a fact find form would have been completed as a record of their meeting and he would have allowed her time to read the AVC literature at leisure and research the PAY option in more detail (which he asserts she did) before making a decision. He says that he had further meetings with Mrs Pearce  to discuss AVCs and it was her own decision to opt for paying AVCs to Prudential. 

18. Prudential has not retained the original signed application form for Mrs Pearce. They say that there was no regulatory requirement for them to keep details of all AVC transactions and therefore have no documentary evidence of how Mrs Pearce was informed of her options. 

MRS PEARCE’S SUBMISSIONS

19. Mrs Pearce says that she kept careful records of all meetings and all supplied documentation. She refutes the representative’s claim that he completed a fact find form and made a comparison of AVCs with PAY. She also says that she did not make her own enquires into PAY.

20. My Office contacted Capita, the administrator of the Teacher’s Pension Scheme on 9 November 2005 and received confirmation that Mrs Pearce has never contacted them for information about PAY.

PRUDENTIAL’S SUBMISSIONS

21. The fact that Capita have been unable to trace any information does not make Prudential’s representative’s report unreliable. The fact that no documentary evidence exists does not necessarily mean that the event did not happen.

CONCLUSIONS

22. The Prudential sales representative was obliged to ensure Mrs Pearce was aware of the PAY option. 

23. While I accept their assertion that their standard application form at the time will have included a question about PAY, in the absence of such documentation I have no means of knowing how that question was answered or indeed that Mrs Pearce did in fact sign such a form.

24. Mr Socratous has provided a detailed account of what he asserts took place during his meetings with Mrs Pearce. But Prudential have not been able to find any of the forms which he says he completed during his meetings and there is little evidence to confirm his version of events.  Evidence from Capita does not substantiate his statement that Mrs Pearce made her own enquiries into PAY and she has provided copies of her records of the meeting with both representatives which substantiate her version of events. The evidence therefore leads me strongly to believe that I should not rely on Mr Socratous’ statement. 

25. The AVC amendment form signed by Mrs Pearce certainly contained a question asking whether she was purchasing PAY in the Teachers’ Pensions Scheme. However, the question has been deleted and I have no reason to disbelieve her statement that the representative did this during the meeting with her. This form therefore cannot be considered as clear evidence that Mrs Pearce was made aware that she had a  PAY option when she signed the form.

26. I am not persuaded by Prudential’s argument that because it improved the wording of its booklet and application form in later years, I should overlook the format of earlier versions. Documentation not available when Mrs Pearce’s AVCs were arranged has no relevance to her application to me.

27. Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring that alternative to Mrs Pearce’s  attention.  This constitutes maladministration, in that it denied Mrs Pearce an informed choice. 

28. My directions are aimed at allowing Mrs Pearce now to make the kind of informed choice she should previously have had.

DIRECTIONS

29. Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Pearce and Prudential of:

(a) the past added years Mrs Pearce would have purchased based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme, and

(b) the lump sum required to purchase those past added years.

Within 56 days of the date of this Determination Prudential will notify Mrs Pearce of the current value of her AVC fund.

Subject to Mrs Pearce  notifying both Capita Hartshead Limited and Prudential of her decision as to whether or not she wishes to purchase the quoted past added years, such notification being made within 28 days of her receiving the last of the above notifications

· Prudential, on receiving Mrs Pearce’s  notification that she wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and her assignment of her interest in the AVC fund and pension to Prudential, will within 14 days pay the notified lump sum cost to Capita Hartshead Limited.

· On receiving payment from Prudential, Capita Hartshead Limited will arrange for Mrs Pearce  to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme.

DAVID LAVERICK

Pensions Ombudsman

26 May 2006
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