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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs P Trinick

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mrs Trinick complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential. She also alleges that the sales representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Trinick was born on 8 January 1948. She has been a member of the Teachers’ Pension Scheme since 1970. 

5. Having taken an 8 year career break to look after her children, Mrs Trinick would  not be expecting to be able to make sufficient contributions to retire on the maximum pension that can be gained by members of the Teachers’ Pension Scheme.

6. On 7 October 1994, Mrs Trinick met at home with a Prudential sales representative, Mr N Wright. She states that the purpose of the visit was to seek advice on the best way to fill this 8 year gap in service under the TPS. At the beginning of the meeting, she says that she had informed him of her recent promotion to a management position with a higher salary, that meant she could afford to pay the maximum additional Scheme contributions permissible, i.e. 9% of her salary, to fill this gap. She also informed him that she was considering early retirement. Although she was aware of PAY prior to the meeting, she says that did not have any detailed knowledge of this option. She therefore asked the representative whether, in his opinion, PAY would be suitable for her. She says that he expressed a view that paying AVCs would be the better option for her because purchasing PAY would be prohibitively expensive. She asserts that he said the Government had made PAY very expensive in order to deter people from pursuing that option. Having accepted his advice, she says that she was dissuaded from purchasing PAY which she asserts was her original intention and therefore had no reason to contact Capita independently for information about PAY.

7. Mrs Trinick agreed to pay AVCs to Prudential at the monthly rate of 9% of salary from November 1994 in line with the recommendations made during this meeting and signed an application form on 7 October 1994. Section 2 of the form was headed  “Pension Scheme Details” and asked for details of any other contributions or benefits by posing a number of questions. On the form signed by Mrs Trinick no answer was given to a question as to whether she was contributing to Past Added Years. Other questions in this section concerning her free-standing AVCs and whether she had pensionable employment other than under the Teachers’ Pension Scheme were also left answered.

8. The form contained a declaration that:

“I understand that the AVC arrangements are governed by the provisions of the Teachers’ Superannuation Scheme. I also accept the provisions in section 7.”

Section 7, was headed  “Important Notice” and read:  

“In joining the Scheme, applicants should understand and accept:

(b) that because individual circumstances vary, they should, before starting to contribute to the Teachers’ AVC Facility, consider their position carefully, seeking independent financial advice, where appropriate, about whether contributing to the Facility is in their best interests.

(c) that because the Facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the institutions with whom investments are made, and on interest rates at retirement; and…….
 ……cannot guarantee that any particular level of benefit will be available at retirement.”

9. Mrs Trinick says that she checked the information which the representative had completed on the application form at his request but did not read the rest of the form including the “Important Notice”. She also says that she was not given a copy of the completed application form.   

10. The Prudential sales representative completed a “Personal Financial Review” (fact find) form on a “non-disclosure” basis as a record of their meeting which, Prudential say, meant that any advice their representative gave was limited to AVCs only. 

11. The form recorded brief employment details of Mrs Trinick and was countersigned by her. The section entitled  “Summary of Your Personal Financial Review” completed by the representative during the meeting states that:

“…due to shortfall in service recommended Mrs Trinick contributes 9% of salary into Teachers AVC as per TAVC planner…no other advice given or requested…” 

The form also showed that her preferred retirement age was 55.

12. The signed fact find form also contained in the “Confirmation of Your Understanding Section”, the following statements:

“I understand that Prudential representatives are not qualified to give advice about any other company of its products. 

I understand and agree with the information in the Summary of your Personal Financial Review. 

I have been given the Buyer’s Guide and a copy of the Summary of your Personal Financial Review (signed by Mrs Trinick)

13. In her letter dated 11 September 2005 to my Office, Mrs Trinick emphasised that the main focus of the meeting was to seek advice about PAY. It was her understanding that the comment on the fact find form  that “no other advice was given or requested” referred to the fact that she did not request advice about life assurance, mortgage plans, savings plans, endowments etc. as part of the financial review.  

14. She has confirmed that she received the Teachers’ Pension Scheme booklet in 1970 but assumed in 1994 that it would have been outdated.  She says that by using the calculator available from the Capita website, she worked out, with retirement approaching, that it would now be too expensive for her to purchase PAY but asserts that it would not have been so back in 1994.   

15. She also asserts that it was implausible that any Prudential representative would advise potential AVC applicants to seek independent financial advice when he/she was selling the product on a commission basis. She says that completion of the fact find form on a non-disclosure basis related to the fact that she only sought advice on the options available from the Scheme to make additional pension provision in retirement, including the purchase of PAY. She disagrees with Prudential’s view that a fact find form completed on a “non-disclosure” basis meant that any advice given would have been limited to AVCs only. She asserts that the representative told her that the comment “no other advice given or requested” written on the form referred to the other sections that had been crossed out with the comment “not disclosed”. She says that she countersigned the fact find form recording the advice given about AVCs because the sole purpose of the meeting had been to seek advice on how to cover the service gap and the summary contents completed by the representative were correct given that he had already advised PAY would not be the best option for her.  

PRUDENTIAL’S POSITION 

16. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Trinick  about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet. 

17. Prudential have not been able to contact the representative for his recollections of the meeting.  They therefore feel that they cannot comment on the actual discussion that took place or whether he informed Mrs Trinick that PAY was not a suitable option.  They submit that there is no documentary evidence to support her claim.

18. Prudential say that the application form contained a warning for individuals to consider carefully about whether paying AVCs was in their best interests as individual circumstances vary.  Mrs Trinick would have had the opportunity to seek out further information on PAY before deciding to proceed with her AVC arrangement. 

19. Prudential say that they feel that PAY would have been an expensive option for Mrs Trinick given her intention to retire at age 55 and the relatively short time available to her to purchase PAY. They also say that she would have had an opportunity to contact Capita to find out details of the costs involved. Prudential assert that Mrs Trinick’s statement that it was her initial intention to purchase PAY would seem to suggest that she may have found out at some stage that PAY was prohibitively expensive to her.  

CONCLUSIONS
20. Although Mrs Trinick says that the main purpose of the meeting was to seek advice about PAY, I have concluded that the evidence does not bear this out. The main purpose of the meeting seems to me to have been explore how she could make up for what would be an 8 year gap in her contributions to the Teachers Pension Scheme. Although I have noted her response to the question as to why, if the main purpose of the meeting was to find out more about PAY, she countersigned a form which recorded the advice given about AVCs and stated that no other advice was given or requested, I do not find that response convincing.  

21. I do not rule out the possibility that the Prudential Representative did comment that PAY was likely to be an expensive option for her.  But it seems to me that she had sufficient information to have triggered her to find out more – by approaching the Trustees Pension Scheme – had she wished.  I do not uphold her complaint.

DAVID LAVERICK

Pensions Ombudsman

10 January 2006
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