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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D H Kellaway

	Scheme
	:
	Massey Ferguson Pension Scheme

	Respondent 1
	:
	AGCO Limited, the Scheme’s sponsoring employer (“AGCO”)

	Respondent 2
	:
	Massey Ferguson Works Pension Trust Limited (the “Trustee”)


MATTERS FOR DETERMINATION 

1. Mr Kellaway complained that he was given incorrect advice at the time of his redundancy in December 1998. He said that he was not informed that anyone over the age of 50 volunteering for redundancy at the request of the employer would qualify for an immediate pension without actuarial reduction for early payment. He said that in any event he did volunteer, but the employer would not “restore” his “full pension”.    

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

The provisions of the Scheme rules
3. Rule 13(c)(iii) provides that:

“If a member to whom paragraphs (i) [incapacity] and (ii) [retirement of own free will] shall not apply retires from Service at the request of the Employer and after his 50th birthday he shall … be entitled to a Normal Retirement Pension.”

Rule 23 provides that:

“If a member leaves Service before the Normal Retirement Date without becoming entitled to a pension under Rule 13(c) he shall … be entitled to a pension payable from the Normal Retirement Date of an amount equal to the Normal Retirement Pension … A member who becomes entitled to a deferred pension under [this rule] and who, when he left Service had completed five or more years’ Pensionable Service may … if he is within five years of the Normal Retirement Date … apply by notice in writing to the Trustee to receive in lieu of such deferred pension an immediate pension of an equivalent amount, reduced … on a basis certified by the Actuary as reasonable. The Trustee may at its absolute discretion accept or reject such application.”    

The meaning of “retires from service at the request of the Employer”

4. In AGCO Limited –v- Massey Ferguson Works Pension Trust Limited and others [2003] 57 PBLR, a judgment of the Court of Appeal given on 17 July 2003, Rix LJ said at paragraph 67:

“What then of the two cases which seem to lie uneasily across the distinctions between resignation and dismissal, namely voluntary redundancy and constructive dismissal? It is possible to view voluntary dismissal, a form of oxymoron, as falling either in the camp of dismissal, the formal equivalent of compulsory redundancy, or in the camp of a retirement ‘at the request of the employer’. Where does it better fit?

68 In my judgment, this question has to be answered by looking at the substance and realities of the situation, rather than at the form. It is therefore made the more difficult by reason of the fact that the realities of voluntary redundancy may differ. At one extreme, an employer may make it plain that he will make no compulsory redundancies, but will rely on natural depletion of the payroll and voluntary redundancies alone. At the other extreme, an employer may demand compulsory redundancies of all or so large a proportion of his payroll that his offer to accept voluntary redundancies instead may effectively give his employees no real option…… the very language of voluntary redundancy, which I have described as an oxymoron, emphasises that in its essence it is a consensual process. 

69 I would therefore conclude that, save for the possibility of exceptional cases where the use of the expression is in truth a misuse of language, the case of voluntary redundancy fits better in the latter camp of a retirement at the request of the employer. Despite the theoretical existence of an element of pressure or coercion from the possibility that compulsory redundancies may have to take place in the absence of sufficient volunteers, and despite the fact that in the end a volunteer has to be accepted by the employer as a candidate for dismissal, it seems to me that the reality of the situation of voluntary redundancy is that it is a consensual dismissal. It is perfectly well described as a retirement at the request of the employer….

74 I would therefore conclude that, subject to any other relevant requirement of rule 13(c)(iii), a member who is over 50 retires from service at the request of the employer and is entitled to an immediate unreduced normal retirement pension, if his or her contract of employment is terminated for redundancy in circumstances where he or she has volunteered and has been accepted for redundancy at the invitation of the employer. However, compulsory redundancies and all other cases of dismissal (other perhaps than some cases of constructive dismissal) are outside the scope of rule 13(c)(iii) as not amounting to cases where the member retires from service at the request of the employer.” 

The circumstances of the termination of Mr Kellaway’s employment  
5. On 29 October 1998, Mr Kellaway was informed that his post of Director Sales East Asia Pacific was in a unit at risk of redundancy, and he was given a notice entitled “Summary of Voluntary Redundancy Arrangements (Staff)”. The notice described terms which were to be available to staff volunteering up to and including 30 November 1998, but the company reserved the right to reject applications. As far as is relevant here, successful volunteers were promised an additional voluntary early leaving bonus equal to one month’s salary and, with regard to pension rights:

“one of the following, on the basis provided for in the Staff Pension Plan:- (1) A deferred pension commencing at normal retirement age. (2) A transfer of pension rights to a new employer …”  

6. Mr Kellaway said :

“During my telecom with John Bradley in Melbourne very early a.m. UK time on the 14th December 1998 he informed me that I no longer had a job in East Africa/Pacific Division, to contact Human Resources in Coventry, advised me to look after number one and wished me all the best for the future! I reported to Messrs Cowles and Holden early that same morning who were absolutely shocked and speechless clearly giving the impression that it was the first time they had heard of my situation. It came as no surprise that later that day I received the letter dated 14th December 1998 from John Bradley [see following paragraph] via Human Resources.”

7. On 14 December 1998, AGCO issued a letter “To All UK Asia Pacific Staff Employees” which included the following statement:

“We will be making two UK based positions of Director Sales East Asia Pacific and General Service Manager Asia Pacific redundant. In place of these two positions it is proposed that a new position of General Sales and Service Manager will be created to lead both the Sales and Service teams.…..It is hoped that the need for compulsory redundancies can be minimised…..”
8. According to Mr Kellaway, he then had a telephone conversation with Mr Holden, AGCO’s Human Resources Manager, in the course of which the latter agreed to accept an application for voluntary redundancy on Monday 4 January 1999, provided that the application was dated on or before 31 December 1998. Mr Holden confirmed this by memo to Mr Kellaway on 15 December: 

“as I stated yesterday if this is what you decide then I will honour the commitment.”   

9. On 18 December 1998, AGCO informed Mr Kellaway that, following consultations, he had been selected for redundancy. The letter continued:

“The Company remains open to further suggestions and representations but to date we have found no alternative to the proposed redundancy. If you consider there to be a suitable alternative course of action, please discuss this with me as soon as possible … We are now looking for a suitable alternative position for you and will discuss this with you. Unless we can find a suitable alternative position in the Company for you, you will be made redundant. Your redundancy and termination of employment will be effective 31 January 1999.” 

Mr Kellaway said that he had not been involved in the selection process and had not seen the results. 
10. Mr Kellaway at first said that, on 21 December 1998, he interviewed unsuccessfully for a new post, and has provided details both of the post in question and those allegedly present. He said that he then had a further discussion with Mr Holden, during the course of which Mr Holden requested that he consider signing the application for voluntary redundancy in order to secure the special terms described in the notice dated 29 October 1998, because these terms were available only until 31 December.  
11. Mr Kellaway accordingly completed an “Application Form for “Staff Voluntary Redundancy Scheme 1998” on 21 December 1998. Among other things the form stated: “I hereby apply for voluntary redundancy in accordance with the staff voluntary redundancy scheme…I understand that…the Company has absolute discretion to accept or decline my application.” His application to be released was accepted the same day. AGCO did not require him to work his notice period, and he left on 31 December 1998.   

12. After extensive searches and enquiries with individuals named by Mr Kellaway, AGCO is unable to confirm that the interview on 21 December took place. Indeed, AGCO felt it “highly unlikely” that such an interview could have taken place. My Office requested a copy of Mr Kellaway’s staff file covering the period in question. The copy documents submitted by AGCO in response make no mention of an interview as alleged by Mr Kellaway on or about 21 December 1998. However, AGCO said that Mr Kellaway did return in February 1999, after his departure, to interview unsuccessfully for a post in their service department which would become vacant when the existing jobholder left their employment on 31 March 1999.
13. Mr Kellaway subsequently said that he could not be sure about the date of the interview, although he continued to believe that it took place before he left the company. He accepted that AGCO could have been right in saying that the interview he recalled took place in February 1999, although he said that the fact there was no mention of a December interview in his staff file was not surprising, because the staff records were not kept up to date. 
The dispute

14. Following the Court of Appeal judgment referred to in paragraph 4 above, Mr Kellaway wrote to AGCO on 25 July 2003 saying that, “I believe that I may be entitled to additional payments.” Consideration of his request was delayed pending a petition to the House of Lords for permission to appeal, which was refused on 25 March 2004.   

15. The Trustee informed Mr Kellaway, on 17 June 2004, that consideration of his application would now proceed, but his was only one of thousands of redundancies over the past 20 years which required review in the light of the Court of Appeal judgment.

16. The Trustee issued its decision to Mr Kellaway on 27 October 2004. A summary of the Court of Appeal judgment was enclosed, and the Trustee said:

“The Court of Appeal distinguished between voluntary redundancies and compulsory redundancies and in determining whether a redundancy was voluntary or compulsory advised that the substance and realities of each situation needed to be examined. Against this background, individuals who were made voluntary [sic] redundant are those individuals whose contract of employment was terminated for redundancy in the following circumstances:

(a) the Company wished to achieve a partial reduction in the workforce and invited volunteers for redundancy to achieve that reduction rather than, or prior to, conducting a compulsory redundancy exercise; and

(b) the number of employees to whom the offer of voluntary redundancy was made was materially greater than the number or required redundancies; and

(c) the individual in fact volunteered and was accepted for redundancy in response to the Company’s invitation.

A ‘voluntary redundant’ must therefore have been given a genuine choice whether or not he or she was amongst those who were made redundant. Cases where employees’ positions of employment were no longer required or where employees were selected for redundancy as part of a compulsory exercise and, in either case, were offered favourable ‘voluntary’ terms if they agreed to leave by a certain date, do not qualify as voluntary redundancies under the Court of Appeal judgement.

I confirm that having considered the circumstances under which your contract of employment came to an end and, in light of the above criteria, the facts demonstrate that you do not benefit from the Court of Appeal judgement and are not entitled to an immediate unreduced pension in accordance with that judgement.”     

17. Mr Kellaway pursued a complaint about this decision through the Scheme’s Internal Disputes Resolution (IDR) Procedure. His grounds, essentially, were that he did have some choice to remain in employment, there were a number of suitable posts still vacant, but that he was nevertheless requested to volunteer for redundancy. Furthermore, he said that the 29 October 1998 document made no mention of actuarial reductions, or of the terms available to employees volunteering for redundancy at the “request of the company”, and that: 

“If the correct advice had been given at the start of the redundancy programme then I believe the number of volunteers would have far exceeded the reduction in numbers required, thereby eliminating the need for compulsory redundancies.” 

18. The Trustee’s decision was upheld at Stage 2 of the IDR Procedure, because it considered that it had been presented with no new evidence which would indicate that its original decision had been incorrect. The matter was then referred to me.

19. My Office asked Mr Kellaway to clarify whether his complaint was about the Trustee’s decision, following the Court of Appeal judgment, that he was not entitled to an unreduced pension, or about being given allegedly incorrect information in October 1998, which caused him not to apply immediately for voluntary redundancy.    

20. Mr Kellaway replied as follows: 

“The crux of my claim is that I was asked to volunteer before the job search was completed, which I did. There were job vacancies for which I was qualified at similar salary levels. My reference to not being given ‘correct advice’ is that it was not made clear in what circumstances I would receive a non-actuarially reduced pension. I appreciate that this was not known at the time but surely ignorance of the pension scheme rules, subsequently clarified by the Court of Appeal, is no defence. I would only have volunteered if asked to do so by Human Resources Department irrespective of my pension rights.” 

“I believe that I volunteered at the request of the company which was subsequently accepted by them. This being the case it surely falls under the Court of Appeal judgement dated 17th July 2003, on which I want the P.O. to adjudicate.”

“I have no argument that my position of Director Sales East Asia Pacific was made redundant … at the same time at least 6 professional staff volunteered for redundancy … their responsibilities still needed to be carried out and I was well qualified to do so. Despite [this] I was asked by H.R. to volunteer [for redundancy] and it seemed sensible to take their advice.”  

Further submissions from AGCO
21. AGCO said that it had encountered considerable difficulty determining the precise allegations made against it. The reality of the situation, according to AGCO, was that there was only one other relevant person in the pool of employees to whom notices of impending redundancies had been sent, this other person had not applied to be made redundant but that, even if he had so applied, the employer was not obliged to accept.

22. AGCO said that (despite Mr Kellaway’s claims) there were clearly no other suitable alternative positions for Mr Kellaway and so he had no choice about leaving. Relying on the Court of Appeal judgment, AGCO submitted that he did not retire “at the request of” the employer, because his employment had been terminated compulsorily. Mr Kellaway had acknowledged that his present position had become redundant (see paragraph 20).

23. AGCO denied that Mr Kellaway had been “requested” to volunteer for redundancy in order to terminate his employment. AGCO said that Mr Kellaway was simply invited to submit an application form for a staff voluntary redundancy scheme in order for him to obtain enhanced redundancy benefits. However, this form did not amount to an application for voluntary redundancy, coming as it did after the company had given him notice of termination of employment for redundancy (i.e. compulsory redundancy).   

24. Acting on legal advice in October 1998, AGCO believed that there was no entitlement to an unreduced pension on redundancy, and the information given to Mr Kellaway at the time had been consistent with that advice. AGCO therefore submitted that, despite the subsequent judgement of the Court of Appeal, it had taken all reasonable care in 1998 to ensure that the information given to Mr Kellaway had been correct. “The duty to take reasonable care to ensure the accuracy of information provided is expressly not a duty to ensure that the information provided is in fact accurate”, nor was it necessarily maladministration for a decision maker to take a wrong view of the law (Westminster City Council –v- Haywood [1996] 2 All ER 467).

25. AGCO would not have accepted any application for voluntary redundancy if it had been advised that the consequence would be an automatic entitlement to an unreduced pension. Since the Court of Appeal judgment, the company had not gone through any voluntary redundancy process. 

26. It was not open to Mr Kellaway to say that, if the company would have accepted an application for voluntary redundancy on the assumption that only a reduced pension would be payable, then it follows that the company would also have accepted such an application if it had been advised that the consequence would have been an automatic entitlement to an unreduced pension. Indeed, in the latter event, voluntary redundancy would not have been offered, so the basis for a claim of loss according to the principles set out in Hagen and others –v- ICI Chemicals and Polyesters Ltd [2002] PLR 1 (i.e. comparison with position if “correct” information had been given) would not have arisen.

27. The company had seen no evidence suggesting that Mr Kellaway had requested information in relation to his specific circumstances.    

28. When asked by my Office to explain the reference in the letter of 18 December 1998 to “further suggestions and representations” and “alternative course[s] of action” (see paragraph 9), AGCO replied:

“[This] was written in such terms to enable him to appeal. Similar letters were written by the Company to all employees who had been selected for redundancy in order to ensure fairness in the redundancy process and to comply with employment legislation.”

Subsequently, AGCO’s legal advisers enlarged on the above statement:

“Whilst the letter did state that AGCO would continue to consider suitable alternative positions for Mr Kellaway, this statement merely demonstrates that AGCO were following a proper procedure to ensure that Mr Kellaway was fairly dismissed, but did not affect in any way the validity of the notice of redundancy. Employment law requires employers to search for alternative employment within the relevant group of companies for those employees who are being made compulsorily redundant. A failure by AGCO to search for alternative employment would expose them to a claim of unfair dismissal.”  

AGCO added that Mr Kellaway did not take up this offer, nor did he appeal the decision to terminate his employment.  
29. AGCO’s legal advisers added:

“AGCO maintains that there was simply no alternative employment available for Mr Kellaway. In circumstances such as these, the notice contained within the letter of 18 December 1998 cannot be viewed as a conditional redundancy (i.e. Mr Kellaway was made redundant unless he secured another position); instead it notified him of the inevitable conclusion that he was being made compulsorily redundant.

In this light, AGCO’s offer of extending the benefits of their voluntary redundancy scheme to Mr Kellaway was not an invitation to alter the nature of his redundancy, it was merely an attempt to soften the blow of redundancy by allowing Mr Kellaway the opportunity to obtain enhanced redundancy benefits to which he would otherwise not have been entitled.

[The correct pensions treatment is that] normally, if a person volunteers for redundancy, they should be treated as having retired at the request of the employer. However the question has to be answered by looking at the ‘substance and realities of the situation.’ As set out above, the reality of the situation was that Mr Kellaway was notified of his compulsory redundancy on 18 December 1998. There was no prospect of alternative employment. He was offered enhanced leaving payments, which were the same as those offered to those who volunteered for redundancy. We cannot see how the ‘Staff Voluntary Redundancy Scheme 1998’ label on the form changes the substance of what was a compulsory dismissal. This process cannot be properly described as ‘consensual’. As such we are firmly of the opinion that Mr Kellaway was made compulsorily redundant and has no rights to any enhanced pension payments.”  

30. I was invited to consider calling an oral hearing in order to resolve differences in the accounts of the date and nature of the alleged job interview, and of the likelihood of Mr Kellaway being given alternative employment.  

Further submissions from the Trustee

31. The Trustee is not entirely certain of the precise allegations made against it. In as much as this appeared to be a dispute over advice provided by AGCO, the Trustee considered that this was a matter for AGCO. The allegedly wrong information had been given by AGCO, and not by the Trustee. The termination of Mr Kellaway’s employment had also been decided by the company, and not by the Trustee. In relation to the question as to whether Mr Kellaway’s redundancy was voluntary or compulsory, the Trustee said that it had seen the submissions by AGCO and that its position remained that Mr Kellaway’s redundancy was not, in substance, voluntary. 

32. The Trustee said that it was its own decision in 2002, in conjunction with AGCO, to refer the question of the meaning of the appropriate Scheme rules in the context of a proposed factory closure to the Courts.

33. The Trustee added that the trustee body comprised six persons, three of whom were member nominated, and all of whom were long-serving employees of the company. Consequently, they had some personal knowledge of the circumstances relating to the 1998 redundancy and Mr Kellaway’s claim. Based on their own knowledge of the circumstances, they firmly believed that Mr Kellaway would not have been suitable for any other position in the company, and that no alternative position would have been offered to him irrespective of the wording of the letter of 18 December 1998.  

CONCLUSIONS

34. On 14 December 1998, AGCO notified Mr Kellaway in writing that his was one of two positions which would become redundant, and he accepts that his position did become redundant. Indeed, before this letter was given to him, he says that he was informed orally by Mr Bradley that he no longer had a job in the East Africa/Pacific Division and that he should now “look after number one”. 
35. Having then given him written notice of redundancy on 18 December 1998, AGCO says that it had no other suitable positions to offer him. Mr Kellaway disputes this, and AGCO’s own letter of 18 December says: “We are now looking for a suitable alternative position for you and will discuss this with you.” On the face of it, it would seem therefore that, whilst it may have subsequently become apparent that there were no other suitable positions, that was not the case on 18 December 1998. AGCO seems to be arguing that these words have no substantive affect at all whilst acknowledging that, “A failure by AGCO to search for alternative employment would expose them to a claim of unfair dismissal”. That suggests that, absent such failure, genuine albeit fruitless attempts were being made to find alternatives for Mr Kellaway.   

36. Mr Kellaway said at first that he was interviewed on 21 December 1998 for a possible new position. Later, he said that he was not sure when this interview took place. He seems prepared to accept that AGCO is right in saying that this was in February 1999, which was after his employment had terminated, although be believes that it was in fact before he left. I attach no great weight to the date of the interview, and in view of Mr Kellaway’s preparedness to accept that the interview may well have been in February 1999, am accepting that as a matter of fact. I do attach weight to the fact that there seems no dispute that an interview took place. This suggests to me that AGCO had not totally ruled out the possibility in February 1999 that Mr Kellaway was employable elsewhere, so it seems that must also have been the case in 1998. Given my conclusions here in this respect, I do not see that there remains any dispute of substance, the resolution of which requires an oral hearing. I thus decline that request.  

37. Although the question for me is whether Mr Kellaway left “at the request of the Employer”, this inevitably leads in light of the AGCO decision referred to above to some consideration of whether Mr Kellaway was made voluntarily or compulsorily redundant. 
38. AGCO had already notified Mr Kellaway that his position was to be made redundant and that he had been “selected for redundancy from [his] selection unit”. Mr Kellaway undoubtedly faced the prospect of redundancy unless an alternative position could be found for him.
39. The Court of Appeal used the following expression to describe a voluntary redundancy: “the reality of the situation of voluntary redundancy is that it is a consensual dismissal”. Was there then, in the circumstances of Mr Kellaway’s departure, that element of “consensus” which would render the termination of his employment “voluntary”?

40. AGCO has not denied that, at the time of his application, it would have been prepared to consider alternatives to the “proposed redundancy”, it maintains, however, that there were none. Did Mr Kellaway have any choice in the matter? AGCO had offered a package to staff who volunteered for redundancy, in the expectation that this would minimise the need for compulsory redundancies. And the Court of Appeal recognised in AGCO that “there is no reason why an employer, and a good employer, should not be willing to fund at a special price an arrangement which secures his needs by consensual means”, and that there could be “a consensual termination [which may answer] the convenience of employee, employer or both”.  

41. When first informed of the voluntary redundancy programme, Mr Kellaway had not applied. However, whilst it apparently continued to be prepared to consider alternatives to making Mr Kellaway redundant, it was suggested to Mr Kellaway that he might wish to consider applying, and AGCO agreed to consider an application from him for voluntary redundancy on the enhanced terms. The Court of Appeal made clear that, “save for the possibility of exceptional cases where the use of the expression is in truth a misuse of language, the case of voluntary redundancy fits better in the…..camp of a retirement at the request of the employer.”

42. In reaching the conclusion that a voluntary redundancy was “at the request of the employer”, the Court dealt with the possible argument “that it would be anomalous for an employee…who opted for voluntary redundancy to secure for himself a better pension arrangement than his similarly aged colleague who did not so opt and then suffered the misfortune of compulsory dismissal.” It was recognised that, “It is often possible to secure by agreement an arrangement that is more advantageous than the consequence of waiting for all options to be foreclosed. There is no reason why an employer, and a good employer, should not be willing to fund at a special price an arrangement which secures his needs by consensual means, and enables him to avoid compulsory redundancies…”

43. Did Mr Kellaway’s application for voluntary redundancy secure such an arrangement, or is it a “misuse of language” to describe his departure as a “voluntary redundancy”? The answer to that question must lie in a close examination of the precise circumstances and chronology at the time of his departure. AGCO maintains that the “substance” remained the same and acceptance of Mr Kellaway into the voluntary arrangement, albeit on his application, simply changed the “label” on what remained a compulsory redundancy.
44. AGCO thus argues that Mr Kellaway was made compulsorily redundant but was simply offered voluntary terms if he agreed to leave by a certain date. However, on the face of it, its letter of 18 December made clear that, only if an alternative position could not be found, would Mr Kellaway be made redundant. In other words, if there was no alternative, that fate would befall him. Faced with that prospect, and having been told that he could apply for “voluntary” redundancy, Mr Kellaway did just that. Whilst there is some dispute as to how extensive Mr Kellaway’s, or the company’s, efforts were to find an alternative post, it is not apparent to me why Mr Kellaway’s circumstances are such that he did not simply “opt for voluntary redundancy to secure for himself” the advantageous terms, rather than “suffer the misfortune of compulsory dismissal”.

45. I find it difficult to read the letter of 18 December, referring as it does to “suitable alternative course of action”, and that the company was “looking for a suitable alternative position”, as in effect meaning Mr Kellaway had already been made compulsorily redundant. Clearly, “the sword of Damocles” was hanging over him, but that in itself would not render the nature of his departure, coming when it did, as other than “voluntary”. At the suggestion of AGCO, Mr Kellaway applied for a different mechanism to formalise his departure; he was, at its prompting, diverted in a different direction.
46. Accordingly, given that I do attach substance to Mr Kellaway’s acceptance of the invitation to apply for the voluntary redundancy arrangement, I find that, in his particular circumstances, he retired from service at the request of the employer, and as such is entitled to an immediate unreduced pension with effect from the date of his retirement. I make an appropriate Direction below accordingly.
47. I now turn to the questions – was he given wrong information in 1998 and, if so, did he suffer injustice?

48. I note that AGCO says that it acted on legal advice in 1998, and had no reason to believe that, on voluntary redundancy, there was an entitlement to an enhanced early retirement pension. It was only several years’ later when, on an application by AGCO and the Trustee for clarification of the relevant Scheme rules, the Court of Appeal decided otherwise.

49. Mr Kellaway’s position seems to be that, if AGCO had given what was subsequently held to be the “correct” information in 1998 - that those volunteering for redundancy would be entitled to an unreduced pension - there would have been no need to make him redundant, because sufficient numbers would have applied voluntarily.  

50. I am satisfied that AGCO acted entirely properly on a genuine and reasonable view of the law at the time based on properly obtained legal advice. Accordingly I can identify no maladministration in this respect and do not uphold this part of Mr Kellaway’s complaint.
DIRECTION

51. Within 28 days of the date of this Determination the Trustee shall recalculate and pay Mr Kellaway’s pension in accordance with paragraph 46 above.  Additionally, a lump sum representing backdated instalments of the shortfall since his retirement, plus simple interest at the base rates for the time being quoted by the reference banks, shall be paid to him.  
CHARLIE GORDON

Deputy Pensions Ombudsman

20 March 2007
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