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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
:
Mr A Hussey

Scheme
:
RHM Pension Scheme (the Scheme)

Respondent
:
The Trustees of the Scheme (the Trustees)

MATTERS FOR DETERMINATION 

1. Mr Hussey complains that he is entitled to a Total Incapacity Benefit (TIB) rather than a Partial Incapacity Benefit (PIB). 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

TRUST DEED AND RULES

3. Rule 31.1 provides: 

“Retirement takes place for the purposes of the Rules when:

(i) …..

(ii) a Member aged 50 or over, or suffering from Partial or Total Incapacity, leaves service before Normal Pension Age and elects to receive an immediate pension (except that if he is incapacitated his Employer may elect on his behalf).

(iii) ….”

4. Rule 31.3 provides:

“On retirement before Normal Pension Age by reason of Total Incapacity having completed at least 12 months Pensionable Service: a Member shall be entitled to a pension for the remainder of his life (subject to adjustment under Rules 31.7 and 31.8) of an annual amount equal to the aggregate of his Pension Credit, calculated at the date of his Retirement and …”

5.
Rule 31.4 provides: 

“On retirement before Normal Pension Date by reason of Partial Incapacity having completed at least 12 months Pensionable Service a Member shall be entitled to a pension for the remainder of his life (subject to an adjustment under Rules 31.7, 31.8 and 31.9) of an annual pension equal to his Pension Credit.”

6.
Rule 31.9 provides: 

“If while entitled to a pension under Rule 31.4 (Retirement through Partial Incapacity) and within 2 years of such pension being awarded the Member starts to suffer from Total Incapacity due to a condition present when such pension was awarded (as to which the determination of the Trustees acting upon such medical evidence as they consider appropriate shall be final and binding) the Trustees may convert his pension into a pension payable on Retirement by reason of Total Incapacity (but without retrospective effect).”

7.
Definition of Partial Incapacity:

“….being incapacitated by reason of injury or physical or mental ill health for his normal occupation but capable of gainful employment in an alternative occupation which he could reasonably be expected to undertake having regard to his training, education, experience or capacity to be retrained; such incapacity for his normal employment must be established to the satisfaction of the Trustees as likely to be permanent.“ 

8.
Definition of Total Incapacity:

“….being totally incapacitated by reason of injury or physical or mental ill health for any occupation or employment which he could otherwise reasonably be expected to undertake having regard to his training, education, experience or capacity to be retrained; such incapacity for his normal employment must be established to the satisfaction of the Trustees as likely to be permanent.“ 

9. January 2004 Incapacity/Ill-Health Retirement Policy booklet

Paragraph 2.4 

“The criteria used in both definitions to determine whether the member’s incapacity is “permanent” is that the incapacity should be of such likely duration that, based upon appropriate medical evidence and advice, the Trustees believe on the balance of probabilities that it will continue until the member reaches his or her normal pension age under the Scheme (normally 65).”

MATERIAL FACTS

10.
Mr Hussey was born on 27 January 1953.11.
He was employed as a LGV driver by RHM Limited (the Employer) and was a member of the Scheme.

11.
In July 2002, Mr Hussey started to suffer with heart problems. His health was kept under review by the Employer’s Occupational Health Advisers (OHA). 

12.
On 30 September 2002, the OHA medical adviser wrote to Mr Hussey’s GP for further information regarding his condition. The letter to the GP concludes: 

“…He has a past history of minor musculo-skeletal problems which together with his ischaemic heart disease clearly make him permanently unfit to continue his job as an LGV driver. He has therefore asked if he can be considered for ill health retirement. Whilst I have no doubt that he will not return to LGV driving or any heavy manual work, I feel that with suitable rehabilitation and retraining, he should be able to attempt sedentary work. After all he has 16 years until normal retirement age.   

To help us with the decision-making I should be most grateful for clinical details of his ischaemic heart disease, including details of the cardiological treatment and investigations. …”

13. Mr Hussey’s GP responded on 24 October 2002, giving the medical information required. He did not offer an opinion regarding Mr Hussey’s return to work.

14. On 4 November 2002, the OHA medical adviser wrote to the Employer as follows: 

“I have now received a letter from this gentleman’s GP and discussed his medical condition with [Chief Medical Adviser]. We are agreed that although he is permanently unfit to return to work as an LGV driver, he would be fit to retrain and obtain alternative work. I would therefore be happy to support any request for ill health retirement benefits on the grounds of partial incapacity. I know that this is not what Mr Hussey wants, as he tells me he does not want to work again in the future.”

15. At a meeting on 23 December 2002, the Trustees considered Mr Hussey’s case and decided to grant him PIB.  

16. Mr Hussey retired from the Employer on 31 December 2002 on the grounds of partial incapacity.

17. Mr Hussey appealed the decision to award him PIB and was examined by the Chief Medical Adviser (CMA) on 23 January 2003. The CMA concluded that, whilst Mr Hussey had suffered from serious physical problems, he was optimistic that he would improve with time and therefore he agreed that Mr Hussey was only eligible for PIB. However, the CMA suggested that, as there was uncertainty regarding Mr Hussey’s long-term prognosis, his circumstances should be reviewed after one year. 

18. In July 2003, Mr Hussey contacted the CMA requesting that the review of his health be brought forward. The CMA requested a further report from Mr Hussey’s GP. His letter, dated 14 July 2003, reads as follows:

“…It was agreed that his pension eligibility would be reviewed after one year but he himself has asked the Pension Trustees to bring this forward. The principle issue in determining his pension eligibility is whether he is permanently unfit for work. In this context the RHM Pension definition of permanent is until normal retiring age ie. 65 years. Since he is currently 50 years of age quite a high degree of burden of proof of permanence is required. …”

19. Mr Hussey’s GP responded on 15 August 2003, giving a detailed description of Mr Hussey’s current condition, medication and tests. He did not offer an opinion regarding the permanency of Mr Hussey’s condition.

20. On 21 August 2003, the CMA advised the Trustees that the situation did not appear to be materially different from when he had seen Mr Hussey in January 2003. In a memo of 21 August 2003, he confirmed that Mr Hussey’s level of incapacity remained “partial”. Mr Hussey was advised, by way of a letter dated 3 September 2003, that the Trustees were unable to support his application for his PIB to be upgraded to TIB.

21. On 5 January 2004, Mr Hussey wrote to the Trustees advising that his condition had not improved and that he would not be able to return to any form of work. He requested a further review of his application. 

22. The CMA requested an updated report from Mr Hussey’s GP on 5 February 2004. The letter to the GP says: 

“..I am not sure whether his circumstances have changed although I understand that he has been awarded permanent disability living allowance. In order that I might review his pension eligibility, I would be grateful if you could provide me with a further report on his present medical condition with your views on prognosis.”  

23. In his report, dated 13 February 2004, the GP confirmed that Mr Hussey’s physical condition remained unchanged although he still had ongoing psychological problems. The GP concluded that, at that time, he did not consider Mr Hussey fit to work and that he did not expect a significant change in Mr Hussey’s condition in the near future. 

24. On 20 February 2004, the CMA wrote to the Trustees advising that, although there was no doubt that Mr Hussey was currently disabled, there was still insufficient evidence to suggest that he was permanently unfit to work in any capacity and therefore he did not fit the criteria for TIB at that time. Mr Hussey was advised by way of a letter dated 8 March 2004.

25. Mr Hussey appealed once more against the decision not to award him TIB. The Trustees wrote to the CMA asking whether Mr Hussey’s condition was likely to deteriorate over the next nine months to warrant an upgrade from PIB to TIB. The CMA concluded that, whilst there was no doubt that Mr Hussey was unfit to work at present, there was insufficient evidence to upgrade his benefit to TIB. The CMA suggested that a further review be carried out at the end of 2004.

26. In November 2004, Mr Hussey’s GP was asked for a further update on Mr Hussey’s condition. He responded, on 1 December 2004, that there was little he could add to his report of 13 February 2004. The GP enclosed copies of reports from specialists that Mr Hussey had seen since February 2004. The first report, dated 15 July 2004, from the Registrar for the Department of Respiratory Medicine, detailed Mr Hussey’s current condition in relation to his heart problems but made no mention of prognosis. A second report, dated 15 October 2004, from Mr Hussey’s consultant cardiologist, concluded that, as Mr Hussey remained clinically stable from symptoms, he had not made any changes to his medication. He further confirmed that it would not be necessary to make any routine follow up arrangements unless Mr Hussey’s condition were to deteriorate clinically. 

27. The CMA informed the Trustees, on 14 December 2004, that there had not been any significant deterioration in Mr Hussey’s condition since his retirement and that, although Mr Hussey’s GP considered that he was unfit for any work or retraining, there was no objective evidence that this was actually the case. 

28. The Trustees declined Mr Hussey’s request that his PIB award be upgraded to a TIB award. 

29. Mr Hussey’s complaint was considered under the Scheme’s Internal Dispute Resolution Procedure. His request for his TIB application to be reviewed was turned down on the basis that the Rules only permit the Trustees to update a PIB award to a TIB award within two years of the PIB being awarded. Mr Hussey’s case had been reviewed several times within the two-year period, and the Trustees considered it would not be appropriate to reconsider the case outside of the two-year time period.

SUBMISSIONS

30. The Trustees, through their representatives, submit:

30.1 Trustees may, within two years of a Member’s retirement, upgrade a TIB to a PIB. To do so, the Trustees need to be satisfied that the Member, at the time of the review, suffers from Total Incapacity, and that the relevant condition had been present when the TIB was awarded.

30.2 
The award of TIB is entirely at the Trustees’ discretion.

30.3 The Trustees have no power to upgrade a TIB to a PIB after the two-year “window” has expired.

30.4 On the basis of the medical advice received, the Trustees were correct to award a PIB when Mr Hussey left service. 

30.5
On the basis of the medical advice received during the review process, there were no grounds for the Trustees to convert Mr Hussey’s pension to a TIB. 

31. Mr Hussey submits that the OHA medical adviser told him, in December 2002, that, if his condition stayed the same or worsened, he would be upgraded to a TIB. Mr Hussey says that his condition has not improved at all.

CONCLUSIONS

32. Rule 31.1 is clear that, where a member is suffering from Partial or Total Incapacity, he may elect to receive an immediate pension. In either case, for the Trustees to be able to consider awarding an ill health pension in accordance with the scheme rules, they must be satisfied that medical prognosis is such that the condition is likely to be permanent. The determination as to the level of a Member’s incapacity rests with the Trustees and, if they so decide, it is then at their discretion as to whether to direct the payment of a PIB or a TIB.

33. Rule 31.9 is also clear that if, while entitled to a PIB, and within two years of such pension being awarded, the Member starts to suffer from Total Incapacity due to a condition present when the PIB was awarded, the Trustees, acting upon such medical evidence as they consider appropriate, may convert the pension into a pension payable by reason of Total Incapacity (but without retrospective effect).

34. In reaching a decision, the Trustees must ask the right questions, construe the rules correctly and only take into account relevant matters. The Trustees should not come to a perverse decision; i.e. a decision which no other reasonable decision-maker faced with the same evidence would come to.

35. There is no dispute that Mr Hussey was suffering from physical or mental incapacity. To consider Mr Hussey’s entitlement to a TIB, the issue is whether his incapacity is such that he will be unable to undertake any reasonable form of employment before his normal retirement date. In Mr Hussey’s case, at the date of his application for ill health retirement, this was some 16 years’ hence. 

36. The Trustees sought advice on Mr Hussey’s state of health from their medical adviser, whose opinion, in November 2002, was that, whilst he did not think Mr Hussey would return to his current job, with suitable rehabilitation and retraining Mr Hussey should be able to attempt sedentary work. At that time, Mr Hussey’s GP offered no opinion on the permanence of Mr Hussey’s condition. As there is nothing in the evidence available to show that Mr Hussey was at that time permanently unfit to work, I see no reason for saying that the Trustees’ decision that Mr Hussey was entitled only to PIB in December 2002 was perverse.

37. The Trustees reviewed Mr Hussey’s case on four further occasions. At the first review, the CMA concluded that, as there was uncertainty regarding Mr Hussey’s long-term prognosis, his circumstances should be reviewed after one year.  In the event, that review was brought forward by six months, at Mr Hussey’s request. At the second review, the CMA was clear, in his letter to Mr Hussey’s GP, that the issue to be determined was the permanence of Mr Hussey’s condition. Once again, the GP declined to offer an opinion on this point. The CMA concluded that the situation did not appear to be materially different from when he had previously seen Mr Hussey and, therefore, he could not recommend a conversion to TIB.

38. It was not until February 2004 that Mr Hussey’s GP concluded that, at that time, he did not consider Mr Hussey fit to work and that he did not expect a significant change in his condition in the near future. By the final review, the CMA had been provided with the consultants’ reports, neither of which offered an opinion on the prognosis of Mr Hussey’s condition. The CMA reached the conclusion that, although Mr Hussey’s GP considered he was unfit for any work or retraining, there was insufficient objective evidence that this was actually the case.

39. I am satisfied that the Trustees properly considered the medical evidence before them in reaching their conclusions. In my view the Trustees were not being unreasonable in deciding that the evidence was sufficiently inconclusive as to whether Mr Hussey’s condition would persist so as to permanently prevent him undertaking any work. I have seen that, in reaching this view, they particularly took into account the number of years remaining before Mr Hussey would attain his normal retirement age. It follows that I can see no reason to interfere with the decision reached.

40. Accordingly, I do not uphold this complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

8 March 2006
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