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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R J Twinem

	Scheme
	:
	Teachers' Pension Scheme (the Scheme)

	Respondent
	:
	University of Leeds (the University)


MATTERS FOR DETERMINATION

1. Mr Twinem claims that, since his retirement, the University has refused to make payment of part of the pension benefits to which he is entitled by denying its responsibility for providing discretionary compensation.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME REGULATIONS

3. Scheme members aged over 50 and under 60, whose employment is terminated on the grounds of redundancy or organisational efficiency, are entitled to unreduced retirement benefits.  These are provided by mandatory compensation and discretionary compensation.  Mandatory compensation offsets the actuarial reduction that would otherwise be imposed by the Scheme for early retirement and thus the teacher retires with unreduced benefits.  Discretionary compensation, where granted, is additional to mandatory compensation and provides a further enhancement, unreduced for early retirement.

4. Part IV of the Teachers’ (Compensation for Redundancy and Premature Retirement) Regulations 1997 [SI 1997 Number 311] states:

Mandatory compensation.

7. (1)  A person who is entitled to retirement benefits under Case F (premature retirement)…and to whom (actuarial reductions on premature retirement)…apply is entitled to lump sum compensation and to annual compensation under this regulation.

(2)  The amount of the lump sum compensation under this regulation is the amount, if any, calculated in accordance with regulation E6(3) of the Superannuation Regulations by which his retirement lump sum or additional lump sum under regulation E15(4) of those Regulations (as the case may be) is reduced.

(3)  Subject to paragraph (4) the rate of the annual compensation under this regulation is the difference between the rate of his retirement pension or additional retirement pension under regulation E15(4) of the Superannuation Regulations (as the case may be) if calculated in accordance with regulation E5(5) of those Regulations and the rate if it is not.

(4)  When a person in receipt of annual compensation under this regulation attains state pensionable age and the annual rate of his retirement pension under the Superannuation Regulations is increased by virtue of the operation of regulation E1 or E5(3) of those Regulations (guaranteed minimum pension) then from the date that he attained state pensionable age his annual compensation under this regulation shall be reduced by the difference between the annual rate of his retirement pension as calculated with the operation of regulation E1 or E5(3) of the Superannuation Regulations and the annual rate as calculated without.”

5. Part V of the Regulations states:

“Discretionary compensation.

11.
(1)
The deciding authority, ascertained from the first and second columns of the table in Part 1 of Schedule 1, may, within 6 months after the material date, credit an eligible teacher (including an eligible teacher who has since died) with a period of service not exceeding the shortest of-

(a) the period by which his effective service falls short of 40 years,

(b) the period beginning on the day following the material date and ending with his 65th birthday, less, where paragraph 1 of Part II of Schedule of Schedule 1 applies, any period required by paragraph 2 to be deducted,

(c) the length of his effective service, and

(d) 10 years.

(2)
An eligible teachers’ effective service comprises-

(a) any period which he is entitled to count as reckonable service, and

(b) if his former employment was not pensionable employment, any period which he would have been entitled so to count if it had been.”

MATERIAL FACTS

6. In June 2002, the University invited some staff, including Mr Twinem, to apply for early retirement in the interests of organisational efficiency and sent them a “premature retirement terms” announcement.  So far as is relevant to Mr Twinem’s application to me, the announcement stated:

“Staff granted early retirement will be required to relinquish their posts on or before 31 July 2003.”

“The extra pensionable service which may be purchased by the University to enhance the early retirement benefits of a member of staff will be up to a maximum of three years, the actual number of years depending on the age or pensionable service of the individual concerned or the judgement of managerial interest.

Enhancement of benefits will be through the purchase of extra pensionable service only; neither ex gratia nor redundancy payments will be payable.”

7. Mr Twinem expressed an interest in early retirement but negotiated a later date for that to take effect.  He discussed the terms of his early retirement with the University’s human resources department.

8. The University wrote to Mr Twinem on 8 September 2003, offering him a retirement date of 31 January 2004 and “pension supplementation” of 3 years 213 days.  On 11 August 2003, Mr Twinem sent an email to the University’s human resources director, confirming a discussion with one of the director’s staff in which Mr Twinem had explained that his retiring early was conditional on the scheme administrator accepting his application to “buy back years”.  On 11 September 2003, Mr Twinem signed a form provided by the University stating:

“Further to your letter dated 8 September 2003, I wish to accept the offer to retire from the service of the University on 31 January 2004 under the Premature Retirement Terms with 3 years 213 days pension supplementation.”

9. On 10 December 2003, Mr Twinem completed a PAY application (Teachers’ Pension Scheme form 375) to bring his accrued service up to 40 years.  Mr Twinem sent the form to the University which received it on 15 December 2003.  The University completed part 5 of the form, certifying Mr Twinem’s employment status.  The University then passed the form to the scheme administrator.  On 6 February 2004, the scheme administrator confirmed to Mr Twinem that he needed to purchase 7 years 220 days PAY and he did so.

10. Mr Twinem retired on 31 January 2004.  His reckonable service was made up as follows:
Actual service

28 years 297 days

Past added years
7 years 220 days

Reckonable service
36 years 152 days.

11. The University paid the scheme administrator the full amount of mandatory compensation.  It also paid discretionary compensation to fund a further 2 years’ 161 days’ unreduced pension.  Therefore, Mr Twinem received a pension without actuarial reduction for early retirement, based on a total reckonable service of 38 years 313 days.

12. The University did not obtain quotations for mandatory and discretionary compensation before Mr Twinem purchased PAY.  It asked the scheme administrator to calculate these amounts following Mr Twinem’s purchase of PAY.  On Mr Twinem’s retirement, the University paid the scheme administrator £51,439.44 in respect of mandatory compensation and £24,242.56 in respect of discretionary compensation.  Mr Twinem paid £60,168.99 for PAY.  This amount comprised a payment of £16,989.23 directly from Mr Twinem and surrender of his lump sum of £43,179.76.
SUBMISSIONS

13. The University says:

13.1
It originally intended to pay discretionary compensation of 3 years 213 days.  However, when Mr Twinem purchased PAY that increased the amount of mandatory compensation it had to pay.  Therefore, it reduced the discretionary compensation.  It was not feasible to obtain compensation quotations in advance of Mr Twinem’s retirement, due to his making an application to purchase PAY.  It used the Teachers’ Pension Scheme early retirement factor to reduce the discretionary compensation.

13.2
It did not inform Mr Twinem of its decision to reduce the amount of discretionary compensation until after he retired.  This was because Mr Twinem had not informed the University that he was purchasing PAY.  The first intimation that the University had of this was from the scheme administrator, after Mr Twinem had retired.  It had no choice but to reduce the discretionary compensation.
13.3
Had Mr Twinem said that he intended to purchase PAY, it would have explained its position to Mr Twinem.  Mr Twinem’s completion of a PAY application form did not mean that he would definitely purchase PAY.  Had he wanted to do this, he could have done so much earlier.

13.4
Mr Twinem retired early with an unreduced pension, including discretionary compensation.  He has no cause to complain in such circumstances.

13.5
If I uphold Mr Twinem’s complaint, it would prefer to pay him the additional pension directly from its own funds, rather than purchase an annuity for Mr Twinem.

14. Mr Twinem says:

14.1
He wanted to retire with a full 40 years’ unreduced pension.  The University had promised him discretionary compensation of 3 years 213 days.  He therefore purchased PAY of 7 years 220 days.  Thus his reckonable service would have been:

Actual service

28 years 297 days

Past added years
7 years 220 days

Discretionary compensation
3 years 213 days

Reckonable service
40 years.

14.2
The University is bound by the offer it made to him and which he accepted.  It was not open to the University to change the terms of the agreement after he had retired.

14.3.
The University supplied him with the scheme administrator’s retirement form 14PR to complete and he returned this to the University in the same envelope as his PAY application (form 375).  Therefore, the University had written notice of his intention to purchase PAY, in addition to the discussions that took place.

14.4
If the University did not want to pay the amount of discretionary compensation it had promised, it should have told him earlier and he would have continued working.

CONCLUSIONS

15. It was clearly the University’s original intention, following discussions with Mr Twinem, to provide him with 3 years’ 213 days’ discretionary compensation.  Mr Twinem purchased sufficient PAY to top up his reckonable service to 40 years.  It is clear that the University was aware when it made its offer that Mr Twinem intended to purchase PAY.  Mr Twinem sent the University a completed PAY application form before he retired and he had indicated in an email that he intended to purchase PAY.
16. The University invited Mr Twinem to retire early and offered him a pension enhancement as an inducement to do so.  The University drew up a form confirming this, which Mr Twinem signed.  However, the University failed to appreciate the implications of Mr Twinem purchasing PAY. It should have drawn to his attention if it considered that this would have an effect on his mandatory, and thus his discretionary, compensation, and thereby given him the opportunity to reconsider his options.  Its failure to do so constituted maladministration, resulting in injustice to Mr Twinem, in that he did not receive the pension he had sought to arrange.
17. Despite what the University says, it was not obliged to reduce the discretionary compensation.  It chose to do so.  The University used an early retirement factor.  However, the University’s methodology was flawed in that Mr Twinem’s early retirement had been geared to his having a full 40 years’ service credit.  There could have been no other reason for the University to undertake to provide 3 years 213 days discretionary compensation.  To reduce the discretionary compensation that had been promised to Mr Twinem after he had made his decision and retired amounts to maladministration.

18. The time limit for paying discretionary compensation has expired.  The Direction that follows reflects this.  It provides for the purchase of an annuity rather than direct payment of the pension by the University, thus avoiding any restrictions that might be placed on the University’s finances in the future.
DIRECTION

19. To redress the maladministration identified in paragraphs 14, 15 and 16, within three months of the date of this Determination, the University shall purchase an immediate annuity for Mr Twinem.  The annuity shall provide, so far as is practicable, the same pension benefits that would have been provided by the payment of 1 year 52 days discretionary compensation to the Teachers’ Pension Scheme.  The annuity shall be backdated to the date of Mr Twinem’s retirement.
CHARLIE GORDON

Deputy Pensions Ombudsman

25 April 2007
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