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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R Clamp FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	Group 4 Pension Scheme (the scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	The Trustees of the Scheme


MATTERS FOR DETERMINATION
1. Mr Clamp complains that the Trustees improperly refused to grant him a pension on the grounds of incapacity.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES

3.
Scheme Rule 15 states:

An Active Member may with the consent of the Trustees retire from Service on immediate Scheme Pension at any time before his Normal Pension Date if:-

(a)
he is leaving service because of Incapacity and, other than for an Active Member of the Plan 3, 6 or 7 Section, his Employer consents to payment of pension to him under this Rule: or

(b)
he is being required by his Employer to leave Service because of Incapacity; or
(c)
he is a 7 Member who has completed two years Reckonable Service.”

4.
Mr Clamp was a member of Plan 4.  The Scheme Rules for a Plan 4 member define incapacity as:

“Serious ill health or infirmity such that, in the opinion of the Trustees, he is permanently incapable of carrying out his duties as an Employee.”

5.
The Scheme Rules define employee as:

“Any person in employment with an Employer or a salaried director of an Employer.”

6.
Scheme Rule 45 states:

“45.1
Subject to section 34 of the Pensions Act (power of investment and delegation) the Trustees may delegate by written authority:

(a)
any business relating to the Scheme;

(b)
the investment management of the Fund (or any part of it);

(c)
the function of secretary to the Trustees;

(d)
the giving of receipts and discharges; or

(e)
all or any of their other powers, duties, trusts and discretions;

to any person or committee of persons on such terms, for such periods and at such remuneration (if any) as they think fit.

45.2
The Trustees may authorise any delegate to exercise the powers of delegation in this Rule and to give the same authority to its sub-delegate and so on for any lower level of delegation.

45.3
The terms of any delegation may include provisions in favour of the delegate similar in effect to Rule 42 (Trustees’ protection).”

7.
Scheme Rule 57 states:

“57.1
Subject to compliance with section 50 of the Pensions Act (resolution of disputes), and to the powers given to the Principal Employer or any other Employer under these Rules and except in so far as set aside or varied by any body having competent jurisdiction, the decision of the Trustees shall be final on all matters of doubt arising under the Scheme, all questions which are left to their determination or decision in relation to the Scheme and on all matters relating to the management and administration of the Scheme on which these Rules are silent.  The Trustees need not give reasons for their decision.”
“…57.4  The Trustees may settle, compromise or submit to arbitration any claims, matters or things relating to the Scheme or the rights of Beneficiaries under it, and may commence, carry on or defend proceedings in relation to them.”

MATERIAL FACTS

8.
Mr Clamp worked for Group 4 as a meter reader.  He first consulted his GP concerning problems with his left knee in 1987 and was referred for various treatments, including an operation in 1994.  On 16 May 2001 Mr Clamp went on sick leave.  He says that he could not cope with walking and getting into confined spaces.
9.
Mr Clamp’s GP referred him to Mr C Tulloch, a consultant orthopaedic surgeon.  On 31 July 2002 Mr Tulloch operated on Mr Clamp’s left knee.  Mr Clamp remained on sick leave and Group 4 arranged for him to be examined by Dr J E Staines, a general physician.  Dr Staines provided a report dated 27 November 2002, stating that the operation had not been a success.  Dr Staines considered that the problems with Mr Clamp’s left knee remained.  He noted that Mr Clamp had difficulty driving, as depressing the clutch pedal of the car was painful.  Dr Staines concluded that Mr Clamp was unable to work as a meter reader.  He suggested that reports be obtained from Mr Tulloch and Mr Clamp’s GP.
10.
Group 4 obtained a report dated 14 February 2003 from Dr K Pilling, a consultant occupational physician.  Dr Pilling did not examine Mr Clamp, but obtained copies of  medical records from Mr Clamp’s GP.  Dr Pilling noted that Mr Clamp was receiving physiotherapy.  He concluded that the prognosis was good and that Mr Clamp was fit to return to work.  The scheme administrator’s papers contain no mention of Dr Pilling providing any advice to the Trustees at this stage.  No decision about ill health retirement was conveyed to Mr Clamp.
11.
Mr Clamp stayed on sick leave and on 3 April 2003 he applied to the Trustees for early retirement on the grounds of incapacity.  Mr Clamp’s GP supplied a report dated 2 April 2003, stating that Mr Clamp was having major problems with pain and stiffness in both knees.  The GP concluded that Mr Clamp would never be able to do a walking job again and needed to look for office work.

12.
On 24 July 2003 Dr Pilling wrote to Mr Tulloch.  He stated that the Trustees had considered Mr Clamp’s application and had decided to reject it.  He asked Mr Tulloch for a report and stated:

“Your opinion on how his condition might affect his normal day to day activities would be welcome but it is not necessary for you to make any comments about his fitness for work.”

13.
Mr Tulloch’s secretary wrote to Mr Clamp on 7 August 2003.  She stated that Mr Clamp’s GP had requested that Mr Clamp see Mr Tulloch on 11 August.  Mr Clamp did so and was examined by Mr Tulloch.

14.
On 14 August 2003 Mr Clamp’s GP wrote to Mr M Winwood, Group 4’s pensions manager.  He stated that Mr Clamp had been to see him and went on to say:
“Mr Clamp was recently sent for an independent medical to Mr Chris Tulloch, consultant orthopaedic surgeon by your good selves.  I find this slightly surprising as it was Mr Tulloch who did the operations on Mr Clamp’s knees and this must have put Mr Tulloch in a difficult position to give a totally independent opinion.  Mr Clamp would like a second, fully independent opinion by an orthopaedic surgeon to say whether they feel he is fit to return to his job either now or in the future.  Hopefully, such an opinion would be able to move Mr Clamp’s claim forward and help your good selves in assessing his claim for sickness retirement.  I hope you will look on this request favourably.”

Mr Winwood did not pass on the GP’s concerns to Dr Pilling or the Trustees.

15.
Mr Tulloch provided a report to Dr Pilling dated 3 September 2003.  He reviewed Mr Clamp’s medical history in detail.  Mr Tulloch stated that Mr Clamp had continuing problems with his knees as a result of previous Osgood Schlattler’s disease.  Mr Tulloch concluded:
“I credit that he may have some continuing discomfort at the site of his scar but would not have considered this to be a significant problem, nor would I anticipate this affecting his normal day to day activities.

He indicates that he has some continuing discomfort in his lower lumbar spine.

Clinical examination of his lumbar spine does not reveal any significant clinical abnormality and again, I would not have expected with a near normal examination as he has in his lumbar spine, there being significant problems with his lumbar spine or restriction in his normal activities.
As is frequent in patients of his age, he may well have some minor degenerative disease in his lower spine.  I would consider this to be normal and part of the course and not a significant problem.

I can find no significant abnormality on examination of his shoulder girdle and again, could not conceive that there can be any significant pathology there to cause a functional restriction of his normal day to day activities.

On overall assessment I would consider Mr Clamp to be fit to do all normal activities although credit that he may have some discomfort on kneeling.”

16.
On 13 October 2003 Mr Winwood wrote to Mr Clamp, stating:

The Trustees of the Group 4 Pension Scheme have now considered your application for an ill health early retirement pension and it is with regret that I must advise you that this has been unsuccessful.

When considering your application the Trustees need to be satisfied that, based on medical evidence, your condition renders you totally and permanently incapable of continuing in your normal employment with the Company.  On the basis of the medical evidence presented, it is the Trustees’ view that this criteria has not been satisfied.”

No record is available of the Trustees’ deliberations.  It is not clear to me who took this decision or what information was considered.
17.
On 20 October 2003 Mr Clamp’s GP wrote to Mr Winwood, reiterating his request for an opinion to be obtained from an orthopaedic surgeon who had not treated Mr Clamp in the past.  Mr Clamp also requested such a review.

18.
On 3 December 2003 Mr B A Wallin, one of the Trustees and Group 4’s Human Resources Director, wrote to Mr Clamp.  He stated:
“I refer to your letter dated 5th November 2003 appealing against the decision taken by the Trustees of the Group 4 Pension Scheme not to grant an ill health early retirement pension.

When reaching a decision on this matter, I have considered the medical evidence submitted to the Trustees with the application, and also the letters from Dr Hall [Mr Clamp’s GP] dated 14th and 20th August 2003.  I have relied on the definition of ill health early retirement contained in the Trust Deed and Rules, the formal legal document that controls the Trustees in their administration of the Scheme.  I attach a copy of the relevant extract for your information.

On the medical evidence presented, I conclude that your condition does not satisfy the Scheme’s criteria for ill health early retirement and therefore I must uphold the Trustees’ decision.  I am satisfied with the report prepared by Mr C Tulloch, Consultant Othopaedic Surgeon; however, if you wish to obtain your own independent consultant report then you should forward this to me for consideration.  Please note, however, that the cost for any additional report would need to be met by yourself.
If you are dissatisfied with this decision, in accordance with Stage 3 of the Internal Dispute Resolution Procedure, you may write directly to the Chairman of the Trustees at the above address and ask for it to be reconsidered.

Please note that the Pensions Advisory Service (OPAS) is available at any time to help members and their beneficiaries with their questions.  You can ask them to help if you have a problem with a pension scheme.  You can contact OPAS at: 11 Belgrave Road, London, SW1V 1RB.”

19.
Mr Clamp consulted his GP who recommended that he see Mr A C W Hui, a consultant orthopaedic surgeon.  Mr Clamp was examined by Mr Hui on 12 February 2004.  Mr Hui provided a report dated 23 February 2004.  He stated that Mr Clamp had not responded to surgical treatment and had troublesome pain in both knees.  Mr Hui concluded:
“X ray of his knees show evidence of Osgood Schlattler’s disease on the right side and on the left side the tibial tubercule had been trimmed.  He had early osteophytosis in the patellar indicating early degenerative changes.  The tibial femoral joint was normal.

This gentleman has early patello-femoral degeneration and at the moment he is struggling with his quads strength and his posture.  He tends to walk with both knees flexed and this will add to the strain on the patello-femoral joint.  Hamstrings are also tight and this needs to be stretched out through physiotherapy.

If he can improve his posture and extend his back when he walks then he can expect some improvement to his pain.  I do not feel there is any indication for surgical intervention here.

As far as his occupation is concerned, I agree that he will have difficulty in bending and squatting down to read meters.  Ideally he should be in a job which is light in nature but will also allow him to have a mixture of working on the desk and spending some time getting about.  When he is able to correct his posture and improve his muscle balance around the knee, he should be able to do more.  However, it is unlikely that he will ever be able to partake in occupations that involve a lot of squatting and kneeling.”
20.
Mr Winwood referred Mr Hui’s report to Dr Pilling.  Dr Pilling noted that Mr Hui stated that Mr Clamp’s left knee was limited in flexion to 120°, whereas Mr Tulloch had observed full pain free movement.  Dr Pilling concluded that there was no medical evidence to suggest that Mr Clamp’s condition was serious.  Dr Pilling stated that he was not in a position to say that Mr Clamp, who was 47, would not be able to return to meter reading before his normal retirement date.

21.
Mr Wallin wrote to Mr Clamp on 8 April 2004.  He stated that he had considered the new medical evidence and concluded that “there is a clear prospect that with further physiotherapy your condition would improve.”  Mr Wallin rejected Mr Clamp’s appeal.
22.
Mr Clamp requested a review by the Trustees.  On 14 June 2004 Mr Winwood wrote to Mr Clamp, stating that the Trustees had reviewed all the medical evidence and they saw no reason to change their decision.  Again I have seen no evidence of what form this review took.
23.
On 11 July 2004 Group 4 dismissed Mr Clamp on the grounds of capability.

24.
Following Mr Clamp’s application to me, the Trustees offered to carry out a further review.  They obtained reports from Mr Clamp’s GP and Dr McGuire, an occupational health physician.  The GP stated that Mr Clamp’s condition had been much worse since surgery and his low back pain had got worse.  He said that walking, lifting and bending were a problem for Dr Clamp.  Dr McGuire examined Mr Clamp and provided a report dated 21 March 2006.  Dr McGuire noted that Mr Clamp’s knee flexion was limited to 100° with pain.  Mr Clamp could not kneel or squat.  He had muscle wasting in the calves and quadriceps.  Dr McGuire did not find problems with the lumbar spine; he thought that Mr Clamp’s lower back pain was caused by bad posture due to his knee problems.  Dr McGuire concluded:
“He is clearly disabled.  He could not possibly gain access to some meters (in low cupboards etc) or walk from house to house on a regular basis.  He is likely to continue to deteriorate, would be suitable in a mainly sedentary job (he is applying without success).

In my opinion he is permanently incapable of carrying out his duties as a meter reader.”

25.
The Trustees reviewed Mr Clamp’s case.  Their legal adviser told them that “when reviewing retirement decisions, they should consider the situation at, or near, the time the application was made, and not at the date of the review.”  The Trustees requested a report from Dr J W Brennan, an occupational health physician.  Dr Brennan was provided with the medical evidence obtained before Mr Clamp left service but it is unclear whether he was supplied with the later reports..  Dr Brennan wrote to Group 4 on 21 April 2006, stating:
“Although it is not easy to consider a case retrospectively, the evidence I have, particularly considering this man’s age and the medical evidence available to me at the time would suggest that it was entirely appropriate to “wait and see” in spring/summer 2003.  I believe the decision is still relatively balanced – he has obviously deteriorated since this time, which is, I believe, why we have reached the point we have.  As you know, the previous correspondence from the specialist in fact was a little more optimistic in tone.
Once again I am not sure whether I could supply you with a level of evidence that would satisfy Mr Clamp but applying reasonable “criteria” I am happy, at this stage at least, to confirm my views as above.”
26.
Group 4 wrote to my office on 23 August 2006, stating:
“Based on both the legal and medical advice received, the Trustees have concluded that their decision to turn down Mr Clamp’s request for ill health early retirement was the correct decision.  Whilst it would appear that he may well meet the definition at today’s date, at the time the application was made, medical advice was that it was likely that his condition would improve and would not prove permanent.”
SUBMISSIONS

27.
Mr Clamp says:

27.1
Mr Tulloch was biased and unlikely to admit that surgery carried out by him had not been a success.
27.2
The Trustees gave undue weight to Mr Tulloch’s opinion.

27.3
It was only during Mr Tulloch’s examination of him that it emerged that the appointment was in connection with his application for a pension.  He had understood that he was being called in connection with his treatment.
27.4
The doctors who examined him were not provided with a copy of his job description and the scheme definition of incapacity.
28.
The Trustees say:
28.1
They gave equal weight to all the available medical evidence.  They accept that Mr Tulloch’s impartiality could be called into question.  In any event, acting on legal advice, they did not take Mr Tulloch’s report into account when arriving at the decision conveyed in Group 4’s letter to my office dated 23 August 2006.  Dr Brennan confirmed to them that he did consider Mr Tulloch’s report.
28.2
They considered if the judgment in Spreadborough –v- London Borough of Wandsworth had any relevance to their decision not to consider the medical evidence obtained after Mr Clamp had left service.  They concluded:
“In the Spreadborough case, the complainant suffered from ME or chronic fatigue syndrome.  In the time between the first application for an ill-health pension and his finally receiving a benefit award, medical understanding had moved on considerably and therefore revisiting the case was appropriate.

In contrast, in relation to Mr Clamp, there has been no new evidence or development in medical knowledge and understanding which entitles him to revive an earlier failed claim.  Furthermore, the Trustees are not aware of any other “exceptional circumstances” which mean that justice should entitle him to revive his earlier failed claim on new evidence.
The Spreadborough case can also be distinguished because it concerned the award of a deferred pension.  The pension was to be awarded “from the appropriate time” and “appropriate time” was defined as “any date on which he becomes incapable by reason of permanent ill health or infirmity of mind and body, of discharging efficiently the duties of the employment he has ceased to hold…”

In contrast, the relevant incapacity pension relating to Mr Clamp is awarded at a specific time (ie on leaving service) and the definition of incapacity is “serious ill health or infirmity such that, in the opinion of the Trustees, he is permanently incapable of carrying out his duties as an Employee.

The fact that there is a reference to “in the opinion of the Trustees” implies that they must base their decision on the evidence available on making the decision.  It contrasts with the wording of the relevant incapacity rule in Spreadborough where the appropriate date was when the incapacity occurs and there was no reference to anyone’s opinion.
In summary, the Trustees believe that the circumstances relating to Mr Clamp are different from those relating to Spreadborough because:

(a)
There have been no developments in medical knowledge relating to Mr Clamp’s condition and the Trustees are not aware of any other “exceptional circumstances”.
(b)
The wording of the incapacity rule requires the Trustees to come to the conclusion that he is permanently incapable of carrying out his duties as an Employee and the pension is awarded at a specific time (ie on leaving service).”

28.3
Dr Brennan was provided with a copy of Mr Clamp’s job description and the scheme definition of incapacity.  Dr McGuire was asked if Mr Clamp was permanently incapable of carrying out his duties as a meter reader.  They cannot be sure whether the other doctors were supplied with the scheme definition of incapacity or not.  Group 4 recently changed its scheme administrator and the previous administrator’s records were incomplete.
28.4
They delegated the power to decide whether a member meets the scheme’s criteria for incapacity to a sub-committee of Trustees.

28.5
Mr Wallin was the first stage decision maker under the scheme’s internal dispute resolution procedure (IDRP).

CONCLUSIONS

29.
There is no evidence that the doctors who examined Mr Clamp before he left service were provided with copies of his job description or of the scheme’s definition of incapacity.  Dr Pilling’s letter to Mr Tulloch does not mention this information and Dr McGuire was not provided with all of it.  I have concluded that, on the balance of probabilities, the other doctors did not receive it.  Without knowing the details of Mr Clamp’s job and what the scheme definition of incapacity was, the examining doctors were not in a position to give an informed opinion as to whether Mr Clamp met the scheme’s criteria for retirement on the grounds of incapacity.
30.
I see nothing amiss in the Trustees Medical Adviser obtaining a report from Mr Tulloch who had treated Mr Clamp. The Trustees were however alerted (in the sense of information being received by their manager) by Mr Clamp’s GP to concern that Mr Tulloch might have a vested interest in painting an optimistic rather than pessimistic picture of the result of his surgery. One might have expected that concern to have been passed on to Dr Pilling but there is no indication that it was.  Nor is there any indication in any of the contemporary correspondence submitted that the Trustees themselves were alerted to this.  I make no comment on whether that concern was justified. My interest is in whether the Trustees properly appraised the matter.  Their statement that they took note of Mr Tulloch’s possible vested interest does not itself convince me – there is no indication of their being concerned at the time.
31.
It is not immediately clear to me why Mr Tulloch was being asked about how Mr Clamp’s condition might affect his normal day to day activities:  The issue on which the Trustees needed advice was whether the condition would affect his capacity to undertake his duties as an employee. It would have been more helpful if Dr Pilling had identified what physical activities and capacity was needed for those duties and asked Mr Tulloch to comment, insofar as it lay within Mr Tulloch’s area of expertise, on Mr Clamp’s ability to perform such actions
32.
Of considerable concern to me is that in seeking the report from Mr Tulloch, Dr Pilling told him that the Trustees had already decided to reject Mr Clamp’s application.  If that is correct (and I have seen no evidence of any such decision by the Trustees) then clearly the Trustees took the decision without waiting for relevant information.  I note also that there was a considerable body of medical opinion that was of the opposite view to that of Mr Tulloch.  The evidence before me suggests that proper account was not taken of that opposing view.
33.
That Mr Wallin was the Scheme’s first stage IDRP decision matter (and I note I have seen no evidence of such an appointment) does not explain how he came subsequently to respond on 8 April 2004.

34.
Mr Clamp was applying for an immediate pension on retirement from service.  In such circumstances the Trustees needed to consider whether Mr Clamp met the scheme’s criteria on 11 July 2004, the date on which he left service.  However, later medical evidence could be considered inasmuch as it might help to establish the extent of Mr Clamp’s incapacity at an earlier date. I see nothing in the legal advice which supports the view that Mr Tulloch’s report should not have been taken into account although, as I have noted, there would be a need to decide how much weight to give to it.
35.
I have noted the provision in the Rules of the scheme that no reasons need be given for the decisions of the Trustees. I invite the Trustees and Employer to review and amend that Rule.  Decisions of the Trustees of the kind involved for Mr Clamp may have a very significant impact upon the individual concerned. Decisions of the Trustees may also have a significant effect on the Employer. It is proper therefore for such decisions to be reasoned and for those reasons to be available for those with a legitimate interest in them.
36
The actions and inaction of the Trustees constitute maladministration, resulting in injustice to Mr Clamp, in that his application for an incapacity pension was not properly considered.  It will therefore be necessary for the Trustees to consider it afresh, having regard to properly informed medical evidence.  I appreciate that it will be difficult for the Trustees and their medical advisers now to ask themselves whether Mr Clamp met the criteria in 2004, but it must be attempted.  The Directions which follow are framed to facilitate this.  I have allowed a relatively generous timescale for the reconsideration so as to enable the Trustees to obtain any fresh medical advice they feel appropriate but they include a direction to exclude Dr Pilling from that further consideration. I make that direction not because I have a concern that in providing any further advice he would actually be biased but because it would be impossible to avoid a substantial risk of an appearance of bias which would affect the perceived fairness of whatever decision was reached.
37
The maladministration I have identified has already led to injustice in the sense of stress and inconvenience for Mr Clamp. I make a direction to redress that injustice.

DIRECTIONS

38.
Within three months of the date of this Determination, the Trustees shall reconsider the question of whether Mr Clamp met the scheme’s definition of incapacity on 11 July 2004.  The Trustees shall notify Mr Clamp of the outcome of their reconsideration. 
39.
Within 28 days of this determination the Trustees shall pay Mr Clamp £250 to redress the injustice identified in paragraph 08.

DAVID LAVERICK

Pensions Ombudsman

9 July 2007
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