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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr P J Dixon

	Scheme
	:
	D L and P Luck Retirement Benefits Scheme

	Trustee
	
	D L and P Luck Limited

	Employer
	
	D L and P Luck Limited

	Respondent
	:
	Prudential Assurance Company Limited (previously Scottish Amicable)


MATTERS FOR DETERMINATION

1. Mr Dixon complains that Scottish Amicable’s discontinuance charges were too high and that Prudential gave him misleading information about the charges.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Dixon was a member of the scheme and his application to me is made on that basis.  He was also a controlling director of the employer.  The scheme assets comprised a number of with-profit endowment policies issued by Scottish Amicable. Scottish Amicable have since been taken over by Prudential.   The contributions were paid by the employer.  The policies were arranged to mature at age 60 and for the proceeds to be used to purchase annuities.  The policies included the following conditions:

“3.6.  Part-Payment or Non-Payment of a Regular Contribution.

If part only of a Regular Contribution is paid to the Society and the remainder is not paid, the part which is paid shall be held by the Society until such time as the remainder is paid or until notification that the Regular Contribution is to be reduced, in accordance with Condition 13, is received by the Society, or shall be returned to the Investor at the discretion of the Society.

If any Regular contribution is not paid in full when due or within any days of grace allowed, the Investor shall, at the Society’s discretion, be deemed to have instructed the Society to alter the Policy to paid-up in terms of Condition 12 as at the due date of the first unpaid Regular premium.

12.  Discontinuance of regular contributions.

…12.3.  Discontinuance charge.  If the Policy is altered to paid-up it shall be subject to a Discontinuance Charge which shall be as determined by the Actuary and shall be calculated separately for each Regular Contribution but not in respect of any Contribution shown on a Term Assurance Schedule.
13.2.  Other Variations in Regular Contributions.
Any other variation in Regular Contributions may be considered by the Society on a basis to be determined by the Actuary.  In the case of monthly Regular Contributions the Society shall have the right to refuse a variation in amount made within 12 months of the previous variation.  Any reduction other than to nil shall be subject to the Society’s minimum contribution condition at the time.

The Society reserves the right to make a charge for varying the Regular Contribution.  If such a charge is imposed it shall be satisfied or carried forward in the manner described in Condition 14.”

4. Policy number 367TU121 commenced on 1 February 1989.  When the policy was issued, Scottish Amicable enclosed a quotation showing possible transfer values which would apply in the first 5 years of the contract.  The quotation stated that these values were not guaranteed and had been calculated in accordance with the rules of the Life Assurance and Unit Trust Regulatory Authority (LAUTRO).

5. With effect from 1 February 1992 the employer reduced the contributions to the policy from £5,498 per annum to £2,749 per annum.  On 11 May 1992 Scottish Amicable wrote to the employer, stating:

“I have reduced the annual premium under the above policy to £2,749 per annum with effect from 1 February 1992…”

With effect from 1 February 1993 the employer ceased paying any contributions to the policy and the policy was made paid up.

6. When the contribution reduced in 1992, Scottish Amicable applied a discontinuance charge to the policy value.  When contributions ceased the following year, Scottish Amicable deducted another discontinuance charge. Scottish Amicable did not inform Mr Dixon or his employer that it had levied the charges.
7. On 24 June 2004 Prudential wrote to Mr Dixon, referring to:

“…the one-off discontinuance charge which was levied on the plan when regular contributions stopped.  This charge was £2,309.16…”

8. On 10 August 2004 Prudential wrote to Mr Dixon, stating:

“As discussed, a partial discontinuance charge of £2,679 was levied…”

9. On 4 November 2004 Prudential wrote to Mr Dixon, stating:

“The sum of the partial discontinuance charges actually taken was £4,563.34.”

Prudential offered no explanation to Mr Dixon as to why different figures had been provided.

SUBMISSIONS

10. Mr Dixon says:

10.1 The discontinuance charges should not amount to more than that required to recoup the commission paid in respect of the policy to the independent financial adviser who arranged the scheme.

10.2 Only one charge should have been made.

10.3 Scottish Amicable’s discontinuance charges were so high that the projected transfer values in the quotation could never have been achieved.

10.4 When he first enquired about the charges he was given misleading information.

10.5 Other scheme members were charged less than him.

10.6 Had he known that a second discontinuance charge would be made, he would have arranged for contributions to cease completely in 1992.

10.7 Scottish Amicable’s local office staff never alerted him or the employer to the existence of discontinuance charges.  The amount of the charges only came to light during correspondence with Prudential in 2004 about investment performance.

11. Prudential says:

11.1 Provision was made in the policy conditions for a discontinuation charge and therefore Scottish Amicable was entitled to make the charges that it did.

11.2
£2,749 commission was paid to the independent financial adviser when the policy was arranged.

11.3
The policy was issued on the basis that contributions would be paid until 2008.  Annual contributions were calculated so as to recoup commission paid and other administrative expenses over the full policy term.  If contributions ceased during the policy term, the discontinuance charge recovered the commission and other expenses that had not already been offset.

11.4
A discontinuance charge is made every time contributions are reduced.

11.5
All scheme members have been treated the same.

11.6
A sliding scale is used to calculate the discontinuance charge.  The sliding scale was devised by Scottish Amicable’s actuary.  The charge is a percentage of the annual contribution, depending on the number of unpaid annual contributions.  The first discontinuance charge was 84% of the annual contribution ceasing, ie 84% of £2,749 = £2,309.16.  The second discontinuance charge was 82% of £2,749 = £2,254.18.  Prudential asserts that these figures are correct.

11.7
The employer appointed an independent financial adviser and Prudential would expect the adviser to explain the charging structure when the scheme was set up.

CONCLUSIONS

12. Policy condition 12.3 allowed Scottish Amicable to make a discontinuance charge when the policy was made paid up, ie when contributions to that policy ceased.  Scottish Amicable reserved the right, under policy condition 13.2, to make a charge for varying the regular contribution.  However, when Scottish Amicable confirmed that it had allowed the contribution to be varied, it made no mention of a charge being made.  On the balance of probabilities I have concluded that Scottish Amicable did not intend to exercise its right to impose a charge for varying the regular contribution.  

13. Policy condition 12.3 entitled Scottish Amicable’s actuary to determine what the discontinuance charge was to be.  There is no indication in the policy condition that the charge had to be limited in the way that Mr Dixon suggests.  But the actuary did not separately calculate the discontinuance charge for each regular contributor and thus there has not been compliance with policy condition 12.3.  The sliding scale which the actuary has established does however give a clear indication of what figure he would have reached had there been compliance.

14. The quotation made it plain that transfer values were not guaranteed.  The projected values were calculated in accordance with LAUTRO rules.  They have no bearing on Mr Dixon’s complaint and I make no criticism of Scottish Amicable in this regard.

15. Mr Dixon has produced no evidence demonstrating that other scheme members were treated differently to him.  It is of course likely that different contribution levels and policy durations would have resulted in different discontinuance charges for different scheme members.  I am prepared to accept Prudential’s assertion that Scottish Amicable used the same method of calculation for all scheme members.

16. Mr Dixon was first told that a one off discontinuance charge had been deducted, which was incorrect.  He was subsequently given different figures in respect of the discontinuance charge.  These actions constitute maladministration by Prudential.  Mr Dixon is entitled to suitably modest compensation for the distress and inconvenience caused to him.

17. If Scottish Amicable had made one discontinuance charge in 1993 as it should have done, the charge would have been 82% of £2,749 = £2,254.18.

DIRECTIONS

18. To redress the maladministration identified in paragraph 16, Prudential shall pay Mr Dixon £150 within 28 days of the date of this Determination.

19. To redress the maladministration identified in paragraph 12, Prudential shall substitute one discontinuance charge of £2,254.18 as at 1 February 1993, for the two charges previously deducted from the policy value and shall retrospectively credit the difference to Mr Dixon’s policy within 28 days of the date of this Determination. 

20. Within the same timescale Prudential shall also provide Mr Dixon with a revised benefit statement.

DAVID LAVERICK

Pensions Ombudsman

2 November 2006
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